IN THE HIGH COURT OF SOUTH AFRICA
(WESTERN CAPE HIGH COURT, CAPE TOWN)

Case No.: 5633/2020

In the application of:

CENTRE FOR APPLIED LEGAL STUDIES Amicus Curiae Applicant
in Re:

CITY OF CAPE TOWN Applicant
And

SOUTH AFRICAN HUMAN RIGHTS First Respondent
COMMISSION

CHIEF EXECUTIVE OFFICER OF THE Second Respondent
SOUTH AFRICAN HUMAN RIGHTS

COMMISSION

TAURIQ JENKINS Third Respondent
ANNIE KIRKE Fourth Respondent
ANNELIZE VAN WYK Fifth Respondent
LYSANDRA FLOWERS Sixth Respondent
LORENZO DAVIDS Seventh Respondent
CATHERINE WILLIAMS Eight Respondent
GILLES VAN CUTSEM Ninth Respondent
JARED SACKS Tenth Respondent

ZELDA HOLTZMAN Eleventh Respondent



NOTICE OF MOTION

BE PLEASED TO TAKE NOTICE that the Centre for Applied Legal Studies (“CALS")
intends making an application to the above Honourable Court on 14 MAY 2020 at

10:00 or as soon thereafter as counsel may be heard for an order in the following

terms:

1. Condoning CALS’ non-compliance with rule 16A(5) of the Uniform Rules of
Court;

2.  Admitting CALS as amicus curiae;

3. Granting CALS leave to:
3.1. adduce legal written submissions; and

3.2, present legal oral arguments by means of video-conferencing; and

4.  Further and/or alternative relief.

TAKE FURTHER NOTICE that the accompanying affidavit of PALESA ROSE MADI

together with the annexures attached thereto will be used in support of CALS'’

application.

TAKE FURTHER NOTICE that the CALS will accept notice and service of all process

in these proceedings by email at the following email addresses:

sithuthulkile.mkhize @wits.ac.za and thandeka.kathi@wits.ac.za .




TAKE NOTICE FURTHER that if you intend opposing this application you are required

to:

(@) notify CALS in writing on or before 13 May 2020 at 10:00; and

(b) deliver your answering affidavits, if any, on or before 13 May 2020 at 10:00.

DATED at JOHANNESBURG on this 12" day of MAY 2020.

TO:

AND TO:

REGISTRAR OF THIS

B
AMICUS CURIAE’S ATTORNEY
CENTRE FOR APPLIED LEGAL STUDIES
1st floor, DJ du Plessis Building
West Campus, University of the Witwatersrand
1 Jan Smuts Avenue
Johannesburg
Tel: 011 717 8600
Fax: 011 717 1702
Email: Sithuthukile. Mkhize@wits.ac.za /
Thandeka.Kathi2@wit.ac.za/
Ref: 8 Mkhize/T Kathi

C/O Centre for Environmental Rights

2" Floor, Springtime Studios, 1 Scott Road,
Observatory,

Cape Town,

7925

Tel 021 447 1647

Fax 086 730 9098

Ref: Wandisa Phama

HONOURABLE COURT

APFLICANT’S ATTORNEYS _
FAIRBRIDGE WERTHEIM BECKER ATTORNEYS

Applicant’s Attorneys
Standard Bank Centre
16'™ Floor, Main Tower
Heerengracht

Cape Town
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Ref:AP/aa/CIT/0046:
Email:apetersen@fairbridges.co.za

AND TO: FIRST TO ELEVENTH RESPONDENTS
Respondent’s Attorneys
Legal Rescources Centre (Cape Town office)
3" Floor, Greenmarket Place
54 Shortmarket Street
Cape Town
Ref: COCT//SAHRC & Others

Email: sherylle@lrc.org.za
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FOUNDING AFFIDAVIT

|, the undersigned,

PALESA ROSE MADI

do hereby make oath and state that:

| am a major female atiorney and Deputy Director at the Cenire for Applied Legal
Studies ("CALS") situated at the Univarsity of the Witwatarsrand ("Wits Univarsity”)
which is located at 1 Jan Smuts Avenue, Braamfontein and in my position as such

am duly authorised to depose to this affidavit.

2. The contents of this affidavit are both true and correct and unless the context
‘ndicates otherwisz fall within my personal knowledge.
NATURE OF CALS

]

CALS is & law clinic registered with the Legal Practice Councit (“LPC") and basad
at the law school of the University of the Witwatersrand in Johannesburg (“its
Universily"). It wes esiablished in 1978 and has been one of the leading human
fights research, advocacy and strategic fitigation organisations in South Africa. i
nas five programmes, namely: Horne, Land & Rural Democracy; Business and
Human Rights; Envionimentai Justics; Gender Justice; and Civil and Political

Justice.
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We beliave that CALS is in a unigque position to be of assistance to the
Honourable Court, particularly in this maties, by virtue of the work done oy our
Civil 2nd Political Justice Prograimme (“CPJ Programme"). The CPJ Programme
focuses on and aims to further the rule of law and the supremacy of the
Constiiution through the suppoit and protection of institutions supporting
democracy; thwough the challenging of structura! violence and nrejudice and the
protection of the civil and political rights of all people. This programme further
seeks {0 limit the arbitrary exercise of all forms of power, which sesk to

underritine the law and infringes on rights of others.

As stated above, the CPJ Programme achieves these objeciivas through both
litigation and exiensive acadernic research. Through litigation, CALS has not only
independertly brought and intarvened in a number of constituiional challenge
meiters before the various levels of Courts, but it has also intervened as amicus
curias, at every level of judicial access in order ic advance the objective of the
rule of law. A list of the speciiic cases in which CALS has acted hoth
indepandently, and as amicus curiae, can be providad to the Court at the hearing

¢f the matier, shou!d the Couit so deein it necessay.

CALS submits that the main application before the Coust falls within the scope of
practice of the CPJ prograrame. iore spacificaily, this matter raises important
constiiutional issues about the responsibilifiss of an orgen of siaie (in this case &
Municipality), a Chapier Nine insiitution (the South African Human Rights
Commission {"SAHRC" or “Comrnission”), the role of oversight bodies in essisting

crgans of state to abit2 by and comp'v with the Constitution.

-
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rurther consideration needs to be had in examining the intemplay between these
three all within the context of the deciaration of National Disasier and under
circumsiancas wherg the imposition of a national lockdown in the Couniry has

resuited in the limitations ¢f various Constititional rights.

We believe that our prior experience and experiise in regards io the issues set
out below, makes us an appropriate anc competent parly able to make useful
and relavant submissions to the Court for its' consideration and determination of

tha issues.

PROCEDURAL CONSIDERATIONS & URGENCY

10.

1.

As mentioned above, CALS is based at Wits University in Johannssburg. Wse
seek to intervene in this matier as amicus curiae in terms of rule 16A of the
Uniioim Rules of Court which psermits an interested paitly to intervene as such in
any maiter which raises 2 consiltutional issue. Consent should first be sought
from the pariies to the matier. Whera such consent is not forthcoming an

application ought o be made (o the Couit seeking admission as eamicus cuiige.

Or the evening of 6 May 2020, CALS bscame aware of the urgeni application as
brought by the Applicanis. We consulted and instructed our Counsel fo begin

preparing submissions on the maiter,

Much later that same avening we became aware that the iime frames meniioned
in the Applicants Notice of Motion had become iruncated by the paities,

seemingly by agreement, meaning that our submissions would need io be before

PN
LY
g




12.

ihe Court by 8 iMay 2020 which was when the maiter was scheduled to be heard.
The Respondents ware scheduled fo serve their answering affidavit on 7 May
2020. We were not able io find information about further time frames indicaiing
the relum date menticned in the papers, or about iime provisions for the fiiing of

heads of argument.

Although we did not have a copy of the Respondart's Answering Affidavit at the
tirne, on the moming of 7 iviay 2020, out of courtesy o the parties and due ‘o the
urgency and lockdown regulations, CALS addressed a leiter to the parties
whareln it sought their consent to Intervens as amicus curiae. That letier Is

atiached as “CALS1{",

Due to the axireme urgency, and the fact that we are based In Johannesburg and
therefore could not be physically present at Court due to the lockdown
regulations, we similarly sent a letter to the clerks of the Judge’s listed as being
the Judge’s sitling in Court for the 8" of May 2020, out of courtesy to the Judge
and all ths parties concerned. We could noi find anything in the Honourable
Court's lockdown dirsctives which related to the urgent applications, and did not

want io ambush or delay the proceedings or the hearing. We also sougiht ic

request and enquire about the possibility of ‘joining’ ths proceedings by way of

video-conference, and wanted fo give all parties and the Court adequate notice in
case praciical arrangements naeded to be made. Both the Apclicani and

Respondent were also carbon-copisd in the email fo the Judge's clerks.

I



14,

16.

i7.

18.

We were not aware that an urgent application gets aliocated by the Judge
President, and we seek the Honourable Court's pardon and cordonation for any

discrepancias in approach or praciice.

In & letier dated 7 May, the Applicant in the main application, refused our recuest

for consent, seeking costs against us if we procesded. We had not vet, ai that
point, received word from the Respondents in the main application. This leiter is

atiached as "CALS 27,

Later in the afternoon of 7 May 2020 we became aware that the parties had, also
seemingly by agresmani, made amangements that the Respondentis’ answering
afiidavit would bz fited by B May 2020 instead, that the Appiicani's replving
affidavit would be filed on 11 May 2020, and thai the hearing of the maiter would

be postponed to 12 Mav 2020,

Later we became informed that the matter cams before Court on Friday 8 May
2020. We aiso were informed that the parties agreed that the Respondents'
Answering Aifidavit would be filed later on 8 May 2020, that the Repiving
afiidavit would be filed by 12 May 2020, ang that the matier would be heard on

14 ilay 2020.

We received a copy of the Respondenis’ answering affidavit in pdf via email on
Fricay 8 liay 2020 ai 22:13pm. We have since considered the conienis of the
answering afidavii, and mainiain that the issuss which we seek to make

submissions on, as outlined abovs, siill raise poinis novel to the proceedings.



18.

20.

21.

22,

23.

We have also since sent a subsaquent letter io both the Applicant and the
Respondents requesiing their consent to be included as Amicus Curiae in the

matter, with a copy annexed hereto as annexure “CALS2",

The Respondents have consanted fo our intervention as amicus curiae. The

Respondents letier is sttached hereto as “CALS4",

The Applicant has maintained its’ refusa! for CALS to be admiited as Amicus. Its

ietter of refissal is attached as “CALSS".

As such, CALS heraby makes an application for admission as such to this Court.

Given the urgsncy of the matter 2nd the truncatec tmelines wiihin which this
application was brought and determined before Couri, CALS' application for
intervention Is brought considerably sconer than the timeframes set out in rule
16A, howevar we hava attempted to work within the existing timeframes of the
liigation in order to not impede the process. To the extent that condonation is
requirec for CALS’ failure to comply with nile 16A of the Uniform Rules of Court,
CALS seeks such condonation and subrnits that the following fzctors support the

granting tharsof:

23.1. In He inilial letter refussing CALS' admission as amicus curiae, the CoCT
siated that such an intervention would delay the hearing of ithe matter.
That was pefore the maiter had been set down for 14 May 2020. In lis

sacond letier refusing CALS' admission as amicus curias, the CoCT




made no allegation that such intervention would delay ile hearing of the

matter;

'23.2. CALS' intervention will not cause prejudice to the narties. To the exient that
it does, any prejudice caused is outweighed by the value CALS adds to

the adjudication of the matter and thus serves the interest of justice;

23.3. CALS' request for condonation is not driven by 2 delay in compiying with
the timeframes sot out Rule 18A but the fact that CALS' rapidity in
appiving for intervenlion as amicus curise (i.e. nol waiting for the
affluxion of the 20 day period as required by rule 16A(5)) which itsel is
based on the uigency of the Main Application and ths trunscated

timeframes of the same.

24. Both CALS' attorneys and its counsel are based in Johannesburg, Gauteng. The
country is currently under lockdown: Aleri Level 4 in terins of the Regulations
Issued in terms of Seclion 27(2) of the Disaster Management Acl, 2002,
GNR480, Goveinman! Cerelte 43258, 2¢ April 2020. Aceordingly, CALS'
attemeys and counszl are not psimitied fo traval io Cape Town to presant thair
orai arguments in person, however we endeavour to assist the count through our

heads of argument, and tvough remots video-conferencing.

QUTLINE OF OUR AMICUS SUBMISSIONS

25. CALS also seeks to make wiitien and oral submissions to this Court through our

heads of argument. We submit that our arguments are novel, are of assistance
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28.

27.

to the Court, and in terms of the informaticn which we have before us to date, do
not repazi or duplicate thosa submissions made by either of the parties.

Furiher, we humbly submit thei our submissions are relevant to the matier
before the Court and will assist the Cowrt in its consideration and detarmination

of the issues between the pariiss.

As exprassed in its letier to the periles seeking their consent for its intervention

as amicus curiae, CALS seeks to make submissions on the foliowing issues:

27.1. To elucidate on the detrimenial nature of Strategic Litigation Against Public

Participation (SLAPP suits) in the Scuth African context.

27.2. Further, to praseni arguments which outline why the litigation instituted by
tha 3ppﬁcant is a forrn of SLAPP suit, anc thus has particulady adverse
impact and detrimental consequances. We staie that {his is particularly
50 as this is the first such suit brought against a Chapter 9 Institution,
and the potential precedent setling consequences are far reaching.

These adverse consequences includg inter alia:

27.21. the obstructicn of the development of Constitutional
jurisprudence by atiempting io silence potential iiigants with

adverse Cosis orders;

27.2.2. ihreais of liifgation, threats of costs viders, and legal

precedent becoming an impediment te the work of



independent human rights monitoring incividuals operating in,
and accredited or appointed by an oversight body; theraby
poientially siiiling the work of indepandent human righis

monitors around the couniry as a whole.

27.3. To present argument conceming the trasaiment of ihe balance of
ccnvanience elemant in an application seeking an interim intardict. In
particular, to submit that in considering a request for an interim interdict
the Court should be mindful of the First Respondeni's constitutional
obligations and ihe impact tha order wili have on its ability to continue
with its work independenily and impariially, without fear or favour, and to
comply therewith. CALES will further submit that ithe balance of
convenience in this case doss not favour the CoCT and thus that it has
not rmade a case for ihe granting of an interim interdict. Accordingly, its
applicatior is without merii and falls within the parameters of a SLAPP

Suii.

27.4. To emphasize that organs of siate such as the Applicant, have a higher
duty io abids by, prernoie, protect and respect the rights enshiined in
the Constitution, and that oversight bodies are there io assist organs of

state in the achisvement {o this duty.

28. CALS' submissions therefore fail within two broad categories:

28.1. The nature and impact of SLAPP suits; and

=,f:‘>5 ¥
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29,

28.2. The responsibillties of organs of staie (vis-d-vis oversigit bodies and

accounitability in the context of a State of Disaster.).

The submissions CALS will make in respect of each of these categories are

succinctly and clearly set out further below.

CALS’ INTEREST IN THE MATTER

30. | am aware that both the provisions of Rule 184, and the jurisprudence relating to

31.

32.

the admission of amicus curiae discuss the proposed amicus’ intarest in the
mafter in which it seeks to be admiited. | therafore wish to fully set out below
what CALE' interests are, and why we as CALS believe that the Court's decision

in this matter may aifect these inlerests.

As sat out above, CALS is a law clinic with over 40 years of expeiience in public
interest strategic litigation and socially relevant research and advocacy. We have
a particular interest in the promotion and facilitation of access {o justice, human
rights, and lega! support and remedy for disenfranchised communitias and thosa
vulnarable o ths abuse of power. More spacifically this includes those parasons,
such as human righls monitors or community activists, who bring the abuse of
human righis and power o the atteniion of the public at iarge, repositories of

power and consiitutional oversight bedias.

CALS is not itself 2 human rights monitor at the Site; it is insiead a mesnber of the

Comimission's statutory advisory committee. However, it was on the basis of

IS

Rl




o

CALS' experience and expertise that it (CALS) was included in the Commission’s




34,

33,

statutory advisory commiitee (the Commitiee), together with 26 (fwenty six) other
organisations from around the country. As mentioned in the Respondent’s
arnswering affidavit, this Commiltee ssrves fo assist in moniioring the
implementation of the COVID-19 national lockdown Regulations and iis related
impact on human rights in South Africa. CALE currenily does not have any

human rights meniiors sarving in the Western Cape.

. As the Honourable Court would have noted, the Applicant seeks an order against

the Respondents essentially interdicting the Commission, through Rs dslegated
moniiors, from carrying out the Commissions’ constitutionally mandated function.
Herein lies CALS' significant interast in the raatier — shouid the order sought be
grented, it will have the detrimenial and paralysing effect of intimidating,
threatening, and chilling the involvemeant of aclivists, maoniters and human rights
defenders who seek to carry out this coastifuiion-proiecting duty without the fear
and threat of litigation and fis cosis, ooming ovear their work and impeding public

patticipation.

Simply put, although much of the focus of CALS' work directly and substantially
refates o the work of human rights monitors such as the Respondenis, CALS'
Interest in this matier relates to the eventual defrimental legal and public interest
fall out impact which such a precedent will set, in the context witere a SLAPP
Suit is brought by Applicant, an organ of siale; agsinst the Fespondent, the

SAHRC — 2 Chapter Nine institution.

| also wish tc state that the dsate of the preparation of the repoii on the

“Victirmisation Expariences of Activists in Souih Africa” which will be elsberated

|1




38.

37.

on balow, was published in 2018, and as such, has been independantly preparad

from this maiter.

CALS will not be making submissions on the veracity of the factua! submissions
made, but will rather attempt fo limit our submissions io the underlying principles

which will bs effected should such a SLAPP Suit precedent be set.

This concern is not some type of fabricated anxigly, but raither emanates from
research conducted by CALS, into ihe intimidation and victimisation of human
rights workers around South Africa, which will be elaborated on below and in our

heads of argumant.

NATURE OF SLAPP SUITS

38.

39,

in 2018, CALS conducied research ihiough open-ended semi-structured
intsrviews with various human rights aciivists which resulted in the development
of & raport iitled “Victimisation Experiences oi Activiste in South Africa”. That
report detailed the nature, extent and imoact of the victimisation and intimidation
of activists, as wejl as the sunvor; reczived by activisis who had been victimised
and intimicdated. That report is provided o ths Monouwrable Court as annexure

“CALBE".

Cf particular relevance to this matier are two forms of victimisalion and
intimidetion: civil and criminal litigation against human rights monitors, and
discrediitation. CALS submits that iiigation, pariiculary witi: its accompanying

financial burden and threat of punttive costs, can be, and is ofien used as, a

I8



mathod of silencing aclivists and those sesking to hold those in power
accountable. The litigation threatened may be criminal in nature, but may also
civii, as is the case whare interdictory relief sought io prevent the protection of

human rights, is pursued,

40. CALS' knowledga in this area is further evidenced by iis litigation on this issus.
Two cuirent examples of SLAPP suits in South Africa ard in which CALS is

involved are the following:

40.1. Mineral Sands Resources and Another v Christine Reddell and Others,
Case number 7585/2017. This matier is before the High Court of South
Africa, Western Cape Division, Cape Town. CALS intervensd as
institutional amicus curiae in what we believe to ba a2 SLAPP Suit againsi
two &fiornzys at the Centre for Environmental Rights (*CER"). The
plaintiifs, @ mining company, slleged that the defendants easch made
defamatory comments that caused them repuistional damage. The
allaged commanis were uitered as part of a series of lectures entitied
"Mining the Wiid and the West Coast: ‘Development’ at what cosis?” that
foimed part of the University of Capa Town Summer School in January
2017. CALS is assisting the court with submissions on the chilling effect of
SLAPPs as well as the naed for the protaction of academic freedom.

40.2. Goldfield Cominunity Forum and Others v Harmony Geld Mining
Company and Others, Case niumber 813/2020. This is a rescission
application before the High Couri of South Africa, Free State Division,

Bloemfoniein. CALS represents all the Applicants in this matier. The




relief sought by the Applicanis is to have a previous order by the couri
set aside as it was granted in clients’ absence, and our clients’ have a
bona fide defence for iheir absence. Our clienis believe that the order
granied against them amounis to a SLAPP Suit aimed at sitencing
criticism from the forum which represenis communities that host the
Harmony Gold Mining Company (“Harmony Gold®). Furthermere, our
clients are of the view that the finai order obtained by Harmony Gold
inter alia targets the forum andg specific activists (who are also members
of the forum) by intardicting them from engaging in lawiul protest action

against the Harmony Gold.

41. A SLAPP Suit of this naiure, where reliaf Is sought not only from the SAHRC but
also irom the moniiors themselves could have a devasting effect on: (2) the
willingness of people o act as (or continue to act as) monitors for the SAHRC:
and (b) the veracity with which those people investigate, speak oui agzinst and
remediaie humar rights concems. For those persons who already serve as
human rights defenders and monitors, this SLAPP Suit could potenticlly serve as
the impelus for them to step down in the fear of being saddled with a court order,
a costs oider, or crimina! chargss. This obvious effect {of people baing hesitant to
volunteer, or corniinue o volunteer, themszlves o act as monitors) would cause &
ripple effect as i is directly linked to comimunity aciivism and public pariicipation.
In this specific case it relaies fo ihe rights of the homeless parsons zt the site o

have iheir voices heard, and thair righis protected.

42. Further, it is only natural that the SAHRC wouid be reluciant to accredit moniiors

if this Is the kind of responss it would have. This, nowever, is riot io sugpesi that
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the SAMRC is or should be beyond reproach. Such r2proach however, should in
the first instance be warranied and founded on good cause; and in the second
instance, not be directed towards individuals who provide support {o the SAHRC
(and arguebly the larger public), by serving as monitors. If this strategy were fo
prove successfui it would create a pracedeni that SLAPP Suils can succassfully
be brought by other organs of state or non-state powerfu! actors against the
SAMRC, other Chapter Nine instituiions, human rights menitors or human rights

defenders not affiliated with Chapter Nine institutions.

Human rights monitors are among a class of parsons known within the social
justice sector as human righis defendsrs. Other forms of human rights dajenders
include journalists who sxpose human rights violations, community aclivisis who
use social aciivism and mobilisaiion to challerige the human rights violations by
reposiories of powers, and lawyers who usa the law as a means of radress or
prevention of the abuse of rights. While all human rights monitors are human
rights dsafenders, noi all human rights defenders are moniiors. This case
concerns only ona category of people who fali within that broader class of

human rights defenders.

I this case the humen rights defenders operate under the auspices of the
SAHRC, a constitutionally created and legislatively entrusied and empowered
tody, CALS subniiis that the Cousi should be mindiul of the faci ihal apart from
the hurnan rights monitors currently befora the Court in this case, thers are other
humanr righis defenders wihosa righie may be, or aie, being violated in similar
ways but who do not fail within the ambit or under the protection of the SAHRC.

Using the strategy adonted by the CoCT, other orgens of stzie or non-state
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48,

47.

powerful actors would feel emboldened to interdict the SAHRC and prevent its
monilors from cartying out its mandate (this is parliculaily so at this
unprecedented moment when the righis and the welfare of the most vulnsrable

members of society are et siake or threatsnad).

¥ith the distinction between humen rights rionitors and defenders in mind,
CALS also submits ithat the orders as soughi by the Applicant is particularly
broad. The prayers seek o interdict the Respondents from acting as menitors in
respect of the site, from publishing or disseminaiing reporis, and culininate in 2
cosis order sought ageinst the Respondenis. We submit thai this is
unreasonably limiting and onerous, and placss this application squarely within

the definition of a SLAPP suit.

CALS submits that definition for 2 SLAPP suil is a “‘meritless case mounied to
discourage a party from pursuing or vindicaling thair righis”. CALS submits
iuriher though that SLAPP suits are not only Iimiled to cases where people
aitempt to vindicate their own rights bui apply equaily {o cases whers people
ssek fo vindicate or protect the righis of others. This tvpe of litigetion is
apparenily aimed ai silencing activists, draining them financially, and making
their work impossible thereby paralysing the process of vindicating the rights of

those whom the activists serve.

CALS tesis this definition against the CoCT's application in light of: (&) the relief
sought by the CoCT; (b) the effect the litigaiion is intended to have; and (c) the
costs order sought by the CoCT against the Respondents, and then further

against CALS itseif as well.
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48.

48,

The affeci that the SLAPP suii has on the realisation of humen rights is a
fundamental deviation from the CoCT's obligations as an organ of siate in two
fundamental respecis: {a) ils obligation as an organ of the State to assist and
protect SAHRC in terms of section 181(3) of the Constitution. {(b) to suppoit the

demaocratic principla of accouniability.

Whilst SLAPP suits tend to be brought against individual activists or civif sociaty
oiganisations, this application is unique as it is being brought against the

SAHRC, and its individually mandated monitors.

Public participation and freedom of micvemant are ciftical to the development
and protection of damocracy. Cemccracy is undermined by stifling the work of
monitors through the atiacks levelled ageinst therm. An active citizenry should ba
encouraged in South Africa since we have chosen a participatory model of
democracy. The success and benefits of this model depends on public
paiticipation exercisad through civil society organisations, communities, and
ordinary members of ithe nublic, Cur couris have rensatedly affirmed that public
participation is a critical aspect of our constitutiona! order that must be embraced
and jealously guarded. We submit thal the victimisation and thraat towards
human rights monitors is taniamount to an attack on the right of cornmunities to
public participation, and in the case of the nomeless residenis of the Site, is
fundamental io @ community of people already marginalised and ireatad as

outcasis of society.

81. In addition to this point, SLAPP suits like the one currently before the Court have

tha further chilfing ripple effect of blocking tha expansion of the cannon of public

N
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interast law emanating from comimunity based organisations and social
movements intimidate potential community ltilgants from seeking a vindication of

their rights.

The additional stream of victimisation highlighted by the application is one of
discreditation of the human rights monitors. In this paiticular application the
Applicant has sought to bar all the Respondents, save for Rev Nissen, from
accessing the Shte. It is submitted ihat this distinction and singling out is a form of
discraditing the legitimacy of the other humar rights monitors. The suppression of
aciivism and efforts of accountability through the discrediting of activists and
monitors is particulerly devastating because it serves to delogitimise the work of
menitors. This delegitimisation taints the public imege of the activist concemed
and thus isolates thern from other members of sociely who would have helped in

the siruggte for justice.

Over and above the aiorementioned points, we further submit that the effect of
the interdict as sought by the Applicenis in only permilting & single
Coinmissioner io monitor and observs the amount of people within the camp
has the effeci of, and is akin to positive malparformance. i is intentionaily
obstructive io ihs legislated mandata and need for human rights monitoring and
defence work. This is especially so when therz is such diversity of expertise and
qualifications amongst the monitors — it directly impacts public participation and
the ability of an oversight body to adequaiely and efficiently overses the

imnlemantation of rights.
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85.

In their ietier rejeciing CALS' request to be admiited as Amicus, the Applicants
stated that the applicaticn before the Court does not amount to & SLAPP suit

because inier afia;

54.1. “The application by the City does not amount to vexatious litigation which
threatsns and/or undermines the constifutional vight to frezdom of

expression. There is no atiempi fo stifle criticism and/or to intimidaie.”

54.2. “The SAHRC is not a civi! society organisation or an NGO with community
activists. The SAHRC is legally repressented and it is not clear if you ave

implving ihet thay are not able io defend their case effectivaly.”

54.3. "Chapter 9 institutions face litigetion all the time — rost notably in recan:

times sgainst the Dffice of the Fublic Protector.”

Regarding the aforementioned cbjections by the Applicant, | submil the following.

55.1. We submii that tha infringement and constitutional issue being raised
specifically by CALS is not only one of fresdom of expression, bui cng of

an infringement on, and stifling of public paticipation.

55.2. aithough the SAHRC is not a civil society organisation or an NGO, and even
though ihey ara legally repissented, the Anpiicent has also spechicatly
cited 9 (nine) individua! respondants who act as humarn rights monitors for

the SAHRC. The costs order sought by the Applicant also



has implications jor the individual hurnan rights monitors. Wa submit that

this fails within the axact definition of a SLAPP suit.

RESPONSIBILITIES OF ORGANS OF STATE

56.

57.

58.

t is tite that the Constifution is the supreme law of the country (section 2 of the
Constitution). in CALS' submission, an organ of state has obligations o not only

respect, protact, promote and fulfii the righis in the Bill of Rights spaciiically

(section 7(2) of the Constitution) bui also io pass laws (depending on the nature

of the organ of state) and conduct itself in a way thai complies with the spirit and
puipos2 of the Constitution more broadly (section 2 of the Constitution). We
helieve that oversight bodies and civil soclieiy organisations assist organs of state
in achieving this elament, because ths goal of both organs of siaie and oversight
bodies is the same vis-a-vis the Constiiution, and simply put, “not everyone can

think of or do averyihing'.

As the organ of state responsible for the management and administration of state
functions and services in Cape Town, this obligation and duty would naturally
flow ‘dovm’ to the CoCT who would be tasked with this obligation, and sven more
so during the national lockdown period where cilizen's constitutional rights are

glready being limited.

We submil thersfore that the role and function of an oversight body and iis’
monitors, is fundamentally ccmpiementary to the organ of state's obligaticn o

give affect to the Consiitution, particularly bearing in mind that ours is 2

of
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80.

democracy founded on the rule of law subject to the funcamental principles of
“accountability, responsivensss and openness”.

We iuither submii that sseking to interdict the reprasentatives of an-oversight body
from canrying out this function, is not only completely antithetical to an organ of
state’s ohligations, but also places that oversight body in a position where its failure

to act in terms of its mandate, becomes unlawful and unconsiiutional.

CALS further submits that the sourcs of CoCT's obligation lo sbide by human

rights also iranscend the borders of South Africa.

i. UN Trealies and intemational lega! instruments encouiages member siates to

strengihen national institutions for the promotion and protection of human rights
through binding trealies and obligations, Similar obligations have bean imposed
on South Africa at a regional level (in the African Union). in a communiqué that
was sent on 219 April 2020, the UN's Office of the High Cormissioner for Human
Rights ("CHCHR") “has also advised States to invoive national human rights

institutions in their efforts to address COVID-19,

. It follows thet the CoC is duty bound to protect and promoia the mandate and

aciivities of the SAHRC. Doing so advances not only the cause for a righis-based
society but also one that embraces transparency and accountability. What CoCT
is respeciiuiy not permitied (o do is obstruct the SAHRC's atiempis at preventing
the abuse and violation of human rights, and its (SAHRC) concomitant legislated

obligation to promote human rigiis.

23




63.

64,

Applications such as the one befora the Cowt, aim to thwart the SAHRC in the
fulfilment of its Constitutional and legislative obligations and thus deviaie from the

CoCT's obligations at the domestic, regional and internaiional level.

CALS submits that the SAHRC's obligations are even niore pressing and
precious in the context of an infernational pandemic and a domesitic staie of
National Disaster and lockdown We submit that they must be specificaily fortified,
pariicularly where they relate to the reporting of human righis abuses and

viclations of already vuinerable members of our society.

CONCLUSION

65,

In conclusion CALS submits that the application brought by the Appiicant is &
SLAPP Suit and ought to ba characterisad as such by the Coust. The CoCT also
has intsmational, constitutional and domestic obligations to aid the SAHRC inits
functions and io support the consliiutional imperative of accountability. By
depriving SAHRC's monitors of access {o the Site the CoCT deviates from those

responsibiiities.

WHEREFORE, CALS prays for the reliaf sat gut in its Notice of Motion.
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The Deponent has acknowledgad that she knows and understands ihe contents of this affidavii,

which was signed and sworn to before me at SDTOW_ on this the 'e. day of
. the reguiations contained in Governmant Notice No.R1258 of 21 July 1872, as
amended, and Government Motice No R1648 of 19 August 1977, as amended,

havirng been combplied with.

Marme: kptgf'@ Vi lEQDN
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Ref: § Mkhize
6 May 2020

FAIR BRIDGES WERTHEIM BECKER ATTORNEYS

Applicant’s Attorneys

Altention: Adele Peierson

Pay Email: apetersen@fairhridoes.co.za
Your Ref APfaa/CITIO048

LEGAL RESOURCES CENTRE
Raspondents’ Attorneys
Attention: Sherylle Dass

Per Email:  shervile@lre.org.za

Your Ref:
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1. Tha Ceantre for Applied Legal Studies {"CALS") seeks {o intervene in the above malter a3
amicus curias in terms of Rule 16A of the Uniform Rules of Court.

. CALS Is a civil sociely organisation based at the School of Law at the University of the
Witwatersrand in Jonannasburg. CALS is also a law clinic registered with the Lsgal
Practice Council ("LPC"). CALS was established in 1878 and has been one of the leading
hurman righis research, advocacy and strategic litigation organisations in South Africa. i
hes five programmes, namely. Home, Land & Rural Damocracy (formerly known as Basic
Services); Business and iHuman Rights, Environmental Justice, Gender Justice, and Chil
and Political Rights (fermerly known as the Rule of Law Program). CALS’s work in ite Civit
and Political Justice program is the basis for this intervention.

. The Civil and Political Justice Frograrme aims further the rule of law and the supremacy of
the Constitution through the support ang proteciicn of institutions supporting dernocracy,
challenging stiuctural violene=2, and protecting ihe civil and political rights of all people. The
programme {urther seeks o sirongihen the lew, advance inclusiveness and limii the
arbitrary sxercise of power in &ny form that seeks to undermine the law and infringes on
rights of cthers.

. Al the fime of drafting this letter CALS has considered the napers filed by the Applicant in
the matter. The said papers were received by our cfficas at approximately 17:30 on 5 May
2020, After having sight of ihe papers and considering the matier in an extremely fruncated
period of time, CALS is of ihe viow that it is in 2 position o offer assisiance io the Courtin
the daiarmination of tha important issues raised by this application.

. During unprecedented times where the eniire globe is grappling with a global health
pandemic this application raises imporiant issuas of law arising from the interolay balween
the needs of sociely, iz role and proisction of human righte, a declaration of nationat
disaster and i's consequential regulations, and the requiremants for the prevantion of the
spraad of the pandemic ilself.
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6. Specifically, the application befors Court raises issues around the role of oversight bodiss

antl human rights monilors to oversee and ensure that righis are only limited in
reasonable circumstances during times where there are various limiiations of
constitutional righis due to the requisite health measures.

. CALS seaks fo make submissions which are novel, which we believe will be useful lo this
Court and to the parties, which are vei to be dealt with by any Court, and which are in the
interests and pursuit of jusiice.

. Thess submissions specifically saek to speak to the role, imporiance, and necessity of
Chapier 2 Insiliutions and oversight bodies whose sole mandate is io guard against
consiitutional violations in 2 constitutional democratic state where the Consiiiviion of the
couniry remains supreme; within the contaxt of the declaration of Nationai Disaster and
under circumstances whare the imposition of a national lockdown in the country and other
couniries has resulted in the limitations of various constitutional rights.

. In summary, CALS secks consant from partias o intervens as an amicus curfae in the
nresent applicatior, on the following basis:

€.1 To outlina the impoiiance of oversight bodiss and any other individual appoinied by i
in furthering its objectives antd mandate in promoting and protecting the righis i the
Constituiion; pariicularly during unprscadented timas such as a national disastar,

©.2 To emphasize the imporance of proteciion of the rights, or the reporting of the
viclaiions of the righis of partisularly vuinerable groups of people in society, by the
oversight bodies.

9.3 To emphasize that organs of stale such as ithe Applicant, have a higher duty fo abide
by, promote, protect, and respect the rights enshrined in the Constitution, and that
ovarsight bodias are thero to assisi orgens of stale In the achievemont of this duty,

9.4 To provide an outine of international trends adopted by foreign jurisdictions as
measures lo guard against human rights violations and unfair abuse of power by staies

or organs of siale;
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9.5 To elucidate on the defrimental nature and effect of Straiegic Litigation Apainst Public
Participation (SLAPP suits) in the South African context and with reference to forsign
jurisdictions;

9.6 To prasent argumenis which outline why the litigation instiiuted by the Applicant is 2
form of SLAPP suit, end thus has adverse impact and consequences not only on the
devclopment of Constitutional jurisprudence, but also on individuals operating and
appointed by ihe First Raspondeni, and other individuals sppointed in oiher contsxts,
operating under the auspices of an oversight body.

10. The evidence and submissions which CALS seeks to advanze are novel and have nct, to
our kncwledge and at this stage, besn raised by any of the parties. We bziieve these
submissions ars relevant to the application before the Court, and will be of assistance in
to the Couri in the circumstances

11. We accordingly requast that ihe parties consent to CALS being admitled as amicus
curige, to adduce documentary evidence and presen: writien and orgl submissions befors
the Court, by way of remote video access due to th2 lockdown regulations.

12. Due io the urgent tims frames within which this matier has been brought, we kindly
request that the paities provide us with a written response by 12:00 on 7 May 2020, by
email, to Sithuthukile Mihize at sithuthulkile mkhize@wits.ac.za and Thandaka Kathi at

thandeka kathi@wite ac.za.

Yeours Faitihfully,

Palesa Madi

Deputy Divector: Centre for Applied Lagal Studies
Emall: Palesa.madi@uwits.
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FAIRBRIDGES WERTHEIM BECKER

Our rei: APfaal CIT125/0046

Your ref: 8 Nikhize

Dete: 7 Miay 2020

CENTRE FOR APPLIED LEGAL STUDIES
DJ du Plessis Building
University of the Witwatersrand

BRAAMFONTEIN

ATT: 8 MKHIZE

Via E-Mail: slihathukils mkhize@wils.ac.za
Dear Sirs

CITY OF CAPE TOWN V SOUTH AFRICAN HUMAN RIGHTS COMMISSICN & OTHERS-
REQUEST FOR CONSENT TO INTERVENE AS AMICUS CURIAE

We rafer to the above matier and your letter of even date requesting consent io join the application
as an amicus curlae. ("amicus”)

The City of Cape Town is nol prepared to grani your consent for the reasons set out bejow.

i G R R PR R T R A e R

amizus are relevant to the proceedings and raise new contentions which may bs useful to the Court.

The role of an gmicus is to draw the attention of the court to rafevani matters of law and fact io which
attention would not othetwise be drawn.

The amicus must not repsat arguments already made but must raise new contentions; and generally
these new contentions must be raised on the data already befora the court.

Dlractors: Colrdrd Clivier {Chairpersen), Shert Svasiasr, Richard Cheesaman, Ceroiine Dichmont, Claire Gaul, Shivoa Govender, Bub
Groeneveld, Kevin Hacker, Joan Herbert, Graham Houston, Amilsh Kika, Melanie KHizn, Pslesa Maseko, Gaby Melntjes, Karal Michaiawekd,
Julia Penn, Greer Panchorn, Adela Petersen, Jod? Poswelletski, Diane Mares Rauch, Darrdl Ruece, David Short, Wahcads Shreef, Dardel
Treves, Matthewr van dar Want, Joco van der Westhulzen, Joliann van Eedan, André van Rensbura. Senlor Assorslates: Dhahini Naidu,
Associates: Henrigtta Botha, Philippa Campbe?, Zemurolo Guiwe, Felicla Hinphe, Garth Kallis, Kecrepetse Matlala, HNosisa Maisebula, Errol
viafamu, Yoltenda Hudimu, idcola Mullineuy, Emdyn Willams, Congultants: Anne Boag, John Bromidey, Solemor Gerdon, Monty Macker,
Bernard Joffe, Steven Kapeluschnik, Louls Le Rouw:, Pister Pretorius, Wickoum Smith, €yl Ziman. Feaeties Manager: Robin Kby,

FAIRBRIMGE ARDERNE & LAWTON INS. - Rag. Mo, 1885/000005/21, 2§50 in Johannesburg. N P,
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The Respondents have not yet filed their answering affidavits and consequently neither you nor our
client can assess whather and to what extent the submissions foreshadowed in your request will be
canvassed by the Respondents. Your requast Is thus premature.

It appears at this stage that none of the concerns raised by you are novel and that the conlent of your
letter is generic and unrelated to the specific facts of this matter.

The arguments that you wish to place before the court regarding slap suit liigation is with respect
misplaced in the current litigation.

As you are no doubi aware, the Respondants’ answering affidavits are due to be filed by 13h00 today
and our client’s raply by 08h00 tomorrouw, with the hearing io take place tomorrovr.

Ve note that your raquest falls to staie when you intend to deliver your submissicns. Howaver, vour
submissions will, given the timeframes zgreed upon between the parties, inevitably be deliverad in
circumstances where our clieni will have Insufficlent tima to consider and respond to your
submissions prior to the hearing.

Consequenily your admission as amicus in respeci of the hearing lomorrow will likely delay the
hearing of the matter and will cerfainly prejudice our client unreasonably.

We suggest that you consider the Respondenis’ answering affidaviis and if, having done so, you are
in a position to maka submissions which ara nove! and have not been canvassed by the pariies, we
suggest that vou deliver a fresh request for admission as amicus timeously in order to make
submissions prior to the retumn date of the applization. Such request should naturally provide the
requisite detail in raspact of tha submissions that you would wish to make so that our client can fully
consider your request.

We are of the view that such an approach would enable you to raiss such issues as you and the
Court may deem relevant and would allow all partios sufficient time to deal with the content of your
submissions without prejudicing the rights of any parties.

Yours faithfully
FAIRBRIDGES WERTHEIM BECKER

I - .Fll I; I'_.:.. ¥ .I.'
| ji=
___."I 5=

ADELA PETERSEN

E.mail addrass: apelersen@farbridgss.coza
Direct Uinz: 021 405-7337
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Ref: S jvikhize/ T Kathi

9 hMay 2020

FAIR BRIDGES WERTHEIM BECKER ATTORNEYS
Applicant's Attornays

Atiention: £dsle Peterson

Per Email: apetersen@fairbridoes.co.za
Your Ref AP/aalCiT/Ot4s

CC: LEGAL RESOURCES CENTRE
Respendents’ Attorneys
Attention: Sherylle Dass

Per Emall:

RE: CITY OF CAPE TOWN // SOUTH AFRICAN HUMAN RIGHTS & 10 OTHERS CASE
UMBER 5633/2020: REQ F o N cu.

CURIAE
1 We refer you {0 the above matter, our letier dated 7 May requasting consent to inisrvena in

the proceedings as amicus curiae, and the Applicani's subsequeni response to the said
letter.

We have considered the contents of the ietter, in pariicular, the refusal by the Applicant to
allow CALS to be admitted as amicus curiae in the proceadings at that stage of the matter,
which we understand to now be proceeding and being heerd on 14 May 2020
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After having received and considered the Respondent’s answering affidavit, we confirm
that we intand persisting with our application for admission as Amicus Curise, and would
like o outline the submissions we intend on making as follows:

3.1. To elucidate on the detrimental nature of Sirategic Litigation Against Public
Participation (SLAPP suits) in the South African coniext. Further, to present
arguments which outline why the litigaiion Insiituted by the Appilcant is a form of
SLAPP suit, and thus has paiticulaily adverse impact and dstrimental
consequences. We state that this is particularly so as this is the first such suit
egainst 2 Chapter 9 Instilution, and the poteniial precedent sef has far reashing
consequences. Thesa edverse consequences include inter alis:

3.2.4. the cbstruction of the dsvelopment of Consiitutional jurisprudence by
attempting 1o silence potential litiganis with adverse costs ordars,

3.2.2, threats of litigation and legal precedent becuiing an impadiment to the
work of independent human righis monitoring individuals operaiing in and
ascredited or appointed by an ovarsight body, thereby potentially stifling
tha work of indepandent human rights moniters around the country as' a
wholz.

3.3. To present argument conceming the treatient of the balance of convenience element
in an applicetion sesking an interim interdict. In particular, io submit thai in
considering a request for an interim interdict tha Court should be mindful of the First

aspondent's constituiional abligafions and the impact the order wiil have on ifs
ahility to continue with iis work indepandently and impartially, without faar or favour,
and to comply therewith.

3.4. To emphasizs that organs of state such as ihe Apzlicant, have a highar duty io abide
by, promote, protact and respect the rights enshiined in the Consiitution, and that
cversight bodiss are there to assist organs of state in the achievament {o this duty.
In particular CALS seeks to make submissions to the effect that this application by
the Applicant contradicts its constiiutional and legislative obligations in relalion to
the First Resnondent

Faculty of Commerce, Law and Management 5
University of the Witwatersrand N
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In its letier dated 7 May, the Applicant exprassed the following concerns regarding our
intendad intervention:

4.2, our recuest was premeturg, in the absence of filing of the Respondent’s answering
affidavit;

4.3. that the argumanis we intend meking on SLAPP suit litigation are misplaced &y the
current litigatior;

4.4, thet our admission as amicus would likely delay the hearing of the matler and would
prejudice the Applicant unreasonably;

In response fo each concern outlined above:

5.2. we received a copy of the Restandent’s final answering afiidavit on Fridey 8§ May
2020 at 22:13pm. We heve since considered the contents of such and msintain that

{he issues which we seek to make submissions on, as outlined above, still raise
points nove! to the nroceadinga.

8.3. We maintain that the arguments on SLAPP suiis are particularly relevant and
applicable o these proceedings. We meke these submissions based on our

research on the matier, ard experienca in the way in which these law suiis
manifest.

5.4, As it stands, the matter will now only be heard on Thursday 14 May 2020. We
intend fillng our papars on cr by Tuasday 12 May, before the Apnlicant is dus le fila
is replying affidavit. We submit that ihis will afford ihe parties sufficlent onpariunity
io consider CALS' submissions and that & will not amount to a delay in the
proceedings, nor will there be any prejudice.

In light of the above, we would like fo ascertain from the Applicant wheiher it persists in

reiusing consant for CALS io be admiltsd as amicus curige in the proceadings. We weuld
also like lo ascerigin from the First Respondent whather & consenis io CALS’ appilcation for
intervention as aricus ciiae.

Ve look forward to hearing from vou in this regard.

Yours faiihfully,
- 3
L
oo
| |
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Centre for Applied Legal Studies
Ms Sithuthukila ivikhize

Emagil; Sithuthukile mihize@wilts ac za/ handeks ralB@Evin ogze
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Aintre Office Park = Block 3 = Ground Fioor « cnr Doncaster Rosd and Loch Read « Kenlhworth, Cape Town
= 7708 » South Alvikca
1) Bt 5227 = Cape Yown BODA » South Africs

CALS 4
b2

Tk (021) 879 2398 » Fax; {021) 423 034 » Webshe « Wi S 20

753 No. 530003292 ) Legal Resources Centre

HFG Mo 023-G134

Your Ref:
Our Ral: CoCT # SAMRC and Others

7 Mav 2020

TO: PALESA MADI

Depuiy Director
Cenire for Applied Lagai Studies Per

emait Pﬂlasa.madi@wi!.s.ac.;g

AND TO: ADELE PETERSON
Attormney for the Applicant
Fairbridges Wertheim Beclter Attoineys

Per email, apetersen@fairbridges.co.za

RE: CITY OF CAPE TOWN / SOUTH AFRICAN HUMAN RIGHTS
COMMISSION AND 10 OTHERS — CONSENT FOR AMICUS CURIAE

INTERVENTION

1, We refer the letter seni on 8 May 2020 in which the Cenira for Applied
Legal Studies requested consent fo intervene as amicus curiag in the above
matter.

2.  We confirm that the Respondents have no cbjection to this amicus curiee
intervention and trusi that the submissions made by tha Centre for Applied
Legal Studies will be of 2ssistance to the court in adjudicating this maiter,

Nadarod Cetines N Surandar {Nae Diivier)
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Yours faithfully,
LEGAL RESCURCES CENTRE
Per:

SHERYLLE DASS
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FAIRBRIDGES WERTHEIM BECKER L}

our ref: APlaal CIT125/0046

Your ref: S Mihize

Dt 11 May 2020

CENTRE FOR APPLIED LEGAL
ETUDIES DJ du Plessis Building
Universily of the Witwatarsrand
BRAAMFONTEIN

ATT: 8§ MKHIZE
Via E-Mail: sithuthukile mkhize@wils.ac.za
Dear Sirs,

CITY OF CAPE TOWN V SOUTH AFRICAN HUMAN RIGHTS COMMISSION & OTHERS-
REGUEST FOR CONSENT TO INTERVENE AS AMICUS CURIAE

We refer to the above matier and your letier of even date. The City is still not prepared to grant
corisent for CALS to be admitted as an amicus. With respect, it is clear that you do not appraclate
what is in issue in the application.

SLAPP SUIT ARGUMENT

We reilerae that this is not & SLAPP suit case. The application by the Ciiy dogs not amount to

vexatious [itigation which threatens and/or undermines the constitutional right to freedom of

expression. Thers is no attempt to stifte criticism and/or to intimidate.

The SAHRC is not a civil society organisation or an NGO with community activists. These are the hallmarks ¢
SLAPP suit litigetion. The SAHRC is legally re presentad and it is not clear if you are

by e Weils

Divectors: Dairdré Clivier {Chalrporson), Sherl Braslaw, Richard Cheeseman, Caroline Dichnont, Clave Gaul, Shivani Govender, S¢b
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irplying thet they are not able to dsfend their case effactively. Chapter 8 institutions face fitigaiion all
the time - most notably in recent times against the Office of the Public Protector.

BALANCE OF CONVENIENCE ARGUMENT

The respondents have raised this argument and it is not clear what efse you will be confributing in
this regard, Furthermors, the parties agreed to an interim order pending the hearing that allows the
Commissioners and staff access to the site.

HIGHER DUTY ON ORGANS OF STATE ARGUMENT

That with respect is settied law, The City of Cape Town had no choice but to bring this application in
compliance with the duiy resting upon it.

In the premises, and should you nonetheless persist with bringing the application, it wifl he opposed
and the City of Cape Town will seak an appropriate cosis order CALS.

Yours faithfully,
FAIRERIDGES WERTHEIM BECKER
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ADELA PETERSEN

E-mail address: apelersen@fairbridges co.za
Direct iine: 021 405-7337
Direct fax; (856394266
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Executive summary

The risky circumstances in which human rights defenders often work glotally
is well documented. Activisis face varous forms of victimisation including

czath, viclence, frivolous litigafion and criminalisation of their ocfivilies

which subjects them o amrest and detention. While there s a considarable
body of fiterature on the aitacks against human rights cefenders in many
parts of the world, there is limited research into the extent and nature of tha
probiern in South Africa.

Given this gap in research, the Cenire for Applled Legal Studies (CALS}
embaked on a research project that investigoted the victimisation
axperiencad by activists in South Africa. Our specific goais for this research
were to determine:

« ihe exient of viclimisalion of activists in the country;

« the nature of victimisation of aciivists in the country; _

+ the impoct of vickmisation thai activists expeiience on fheir work and
their fomilies; and

» the support received by activists who have been victimised.

The research wos conducied ihrough open-ended semistructured
interviews with cictivists with the guide of a questionnaire. CALS interviewed 579
participonts for this project who were drawn from five provinces — Gauteng,
Xwalulu Natal, the Eastern Cape, the Western Cope and Limpopo - ranging
from rural, peri-urban and urban areas. In the inferest of the parlicipants,
this report does not disclose their identities. This report outlines the rmaln
findings of the resecrch. The findings stress thai the victimisation of aelivists
5 prevaient in South Africa. This victimisafion comes from various sources
inciudiing companies, police and community membaers.

The trend of viclimisation manifests in various forms in South Africa. These
include liigation apparenily dimed ot silencing activists, draining them
financiclly and making their work impossible. The report clso finds that a
common tool of victimisafion is the subjection of activists to the criminal
justice sysiem ihrough arrests, defention and prosecution, This reciity leaves
activists stigmatised and labelled as criminals. Several oclivists face death
threats againsi themselves and, in some cases, their famities. The victimisation
of activists is also evident through the use of threafs and aciludf viclence.
Activists also suffer loss of personal property as G result of thelr work, with
their homes ond ofher belongings vanddiised. The findings also show that
the victimisation of activists hos a broader impact on the families and other
dependents of the activisis. The report clso highlighis that the victirmisation of
activists is gendered, affecting women in different ways frorn men. Indeead,
women defenders are disproporiionately affected by vicltimisation. As o
rasult women suffer an added dimension of victimisation at o personai level
such as sexwal violence. Furtherrmore, the gendered redlity of victimisotion
often impacts young children in cases where the woman aclivisi is forced fo
go into hiding oris detained.
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1. Infroduction

In receni years, there hove beenreports on the troubling experiencas faced
by actlivists across the world.! South Africa has not been spored. Indeed,
there have been reports of activists who have been Yiled, assoulled or
othenvise viciimised os a result of their work? Thera is @ considerable body
of litarature on the attacks of activists around the world, including in Africa.®
Howeaver, there is imited research into what is hoppening in South Africa.
As a coniribution o existing literature, ihe Centre for Applied Legal Studias
[CALS) embarked on a qualitalive resecrch project to document the
experiencas of activisis in the couniry.

CALS s a civil seclely ond public interest legul orgonisation based at the
School of Law at the University of the Wilwatersrand, Johannasburg, South
Africa. CALS' vision is a socially, economically and pclifically just society
where repositories of powar, including the state and the private sacior,
uphold human rights. CALS practices human rights law and engages in social
justice work with a specific focus on five interconnecting programmatic
areas, nomely Bosic Services, Business and Humnan Rights, Environmenial
Justice, Gender, ond the Rule of Law.

The project set oui to invastigoie the nature and pravalence of infimidafion
of community activisis,
The specific aims of this research were io befter our uncerstanding of:

* the exient of victimisation of activists in the couniry;

*  {he nalure of victimisation of activists in the counlry:

+ thz impact of victimisation that activists axperiance on thek work and
their families; ond

« the support received by activisis who have beaen victimised,

To this end, CALS undericok one-on-one semi-sfruciured inferviews with
activisis across of the couniry between November 2017 and April 2018. This
report outiines the findings of this research with g view io demaonsirate the
experiences of acfivists that reflect a pattern of viclimisation in South Alrica
and the effect that this victimisation has on their work,

For the purposes of this research, the termn 'victimisation' is undersiood 10
encompass all forms of deliberote aclivity that negatively impact the work
of activists in a way thot can be said to have been dasigned os o tool to
supprass thelr work. The report is strucivred around e various forms in which
victimisation monifesis.




2. Methodology

Theresearchwes conducted thiough open-ended semi-siruciured intervievs
with activists. CALS developed a questionnaire and Icter obiained athical
clecrance from the University of the Witwatersrand for tha project asrequired
by university policy. Guided by ¢ loosely framed set of questions. researchers
visited activists mostly in their home creas to conduct the interviews which
lasted obout an hour.

From the oulset, CALS decided-thaif it would be in the best interess of the
resecrch porticiponts o anonymise this report, This decision was reachad
given the nature of tha research in that it presented a redl possibility of
further victimisation should the iclendity of the porlicipants involved ba
known. Accordingly, CALS has made every effort to exclude any identifying
information that may pose a st io the safety of the participants. Informaiion
excluded to ensure anonymily includes the names of individuals {where
necessary, pseudonyms have been used), thelr communiiies and other
details such identities of people with whom they work or engage in the
course of their aclivism.

The pool of participants for this research was drawn through the network of
pariners that CALS works with. in some cases, parlicipanis were identified
through ofher means such g3 media repors. A fotal of 59 participants
were interviewed for this project, They weare from five provinces — Gauieng,
KwaZulu Natal, the Eastern Cape, the Western Cape and Limpope - ranging
from rural, pen-Urban and urban areas 10 get as wide as possible a picture
regcarding the noture and prevalence of intimidation of community activists.

The majority of the pariiciponts interviewed became activists duzs 1o the
problerns and humonrights abusesthat they ond theircommunitiesare facing.
These are mainly mining cornmunifies thot suffer tha negative comsequences
of mining aciivities such as unsatisfactory relocation processes; air, woter
and noise polivion; cracked houses; and environmental degradation. Some
of the activisls interviewed are victims of wrongful relocations in the proceass
of which they have suffered great loss such s losing fheir homesteads,
livastock and gumiree ficlkds. Other porticipanis work in relation to the rights
of farm workers or fo enhance community safaty, hence the findings in this
regard document their expariences in their siruggle for greater respect for
the rights of farm workers and efforls to rdd their communities of ilis such as
gongsterism and drugs.

This report oims to contibuie io o growing body of knowledge about
the conditions under which activists work, and iherefore 10 suppori the
development oi appropriaie responses. Research like thisis inherently limiled
due to the sample size of pariicipants but we hope that it nevertheless
contributes to a more nuanced undersiancling of the prevalence and forms
of victimisation that octivists are subjected to in South Africa.
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2. Genergl overview of the
victimisation of achivists

The victinisation of activists around the world is guite well documenied.*
Global stofistics on the nature and extent of victirnisation of activists paint o
dark picture of the aimosphere in which most acfivists offen work. in ifs 2017
report, Front Line Defenders notes that in 2017 more than 312 human rights
defenders were murdered in 27 coundries.’ of which "“67% were engaged
in the defence of land, environmenial and indigenous peoples' rights and
neary always in the context of mega projects, exiractive industry ond big
business”.* The report indicates that about 84% of the cctivisis killed had
received death jhreatls prior to their death? Noting that only 12% of the
cases saw the amest of suspects, the repert stressas that impunity for octs of
violence against activists remains an enabler of an environment of frequent
xiings.® About four environmental activists were kited avery week in 2017
across the world.?

The Front Line Defenders report oise clies criminalisation as a common
tool of suppression of activism where activists are spuriousty charged.'”
Criminalisation is inevitably cccompanied by phenomena such s
stigmatisgtion and delagitimisation of human righis defenders. As eloquantly
exploined by Protection International;

[sitigmatisation seeks 1o ottack the image of the movements or orgonisational
processes involved in the defence of human righls, or their activilies. it may
ako be organised in such o wavy thotl it questions the personal or professionc!
integrity of the [humaon rights defenders| it fargsts. In other cases stigmatisation
involves siglemenis that seek o porray [human rights delenders], and
the causas and protests they promeote, o5 crimingl, for exomple, or as baing
obsiacles o development or opposing national unfty. Thus, attempls are
made 1o delegitimise the actions of persons whe promote and defend humaon
rights. Even more serously, this oppreoch ends up plaving a vilal role in the
development of pdlicies that are designed to cAminalise social protest and
[humon rights defenders] alike.”

Of further concent to the woik of activists i the policing of protests which is
often characieised by arests, the use of force and violence by the police
against peaceful protesiers.’? Other forms of victimisation thai hove baen
fliogged re defamation, infimidation and threais.?

viciimisation can also manifest through the use of litigation which can at
fimes be used io silence ocfivists. Commonly known as sirategic lifigetion
against public participation [SLAPP) sults, these cases may be defined as
“meriiless casas mouniad fo discourage a party from pursuing or vindlicaiing
thetr rights, often with the intention not hecessarily to win the case, bui simply
to waste the resources and time of the other parly unill they bow oui".
The tern ‘SLAPP suils' originated in the United States of America ond ihis
litigation is frequently brought in the form of defomation claims, abuse of
process, malicious prosecution, or delictud kiability cases.' Tha victimisation
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of activists also often manifests as physical thraats or intimidation hat may
include the use of violence and indeed killings.

The nature and impact of viclimisation of activists is also gander specific,
disproportionately harming women. Existing research indicates thct women
human rights defenders face additional human rghts viclations as women
and as acflivists.'s Attacks on wormen aclivists are often linkad to “the use of
gender and sexzual sierectypes to harm [their] reputation and delegitimise
thed work™."” These aitacks "offen toke gander specific forms, including
gendered verbal abuse based on their sex, sexual abuse ond rape™.®
Unsurprisingly then, research has shown that women defenders are mere
vulinerabla to viclimisation thai involves the use of sexual violence or the
threat of sexual violence.” This of fimes occurs in the context of atiacis
that on their face may be seen o affect men and women equally. For
instonce, sexual viclence con be an added form of attack on women
who are detained in what are otherwise the same conditions as their male
counierparts.

The victimisation of warmnen also adversely affects thelr children ond familiss
given the role women play in rnost socielies os primary caregivers. For
instance, the amest of a woman aciivisi with young children hos a greater
impact on the chiidren and dependents who are thereby deprived of
care. Further, the experience of victimisation and human rights violaiions
exparienced by activists have gander specific monifestations and o gender-
specific impoct on women human rights cefenders. For instance, pregnant
womean and women with young children who are detained in custody suffer
rnore than thelr male counterparls deigined in similar conditions.

Moreover, ihe lives and healih of their children ore also negatively impactad
since they accompany their mothers or caragivers. While separation from
iheir children spares the children from experiencing detention, this comes
with other consequences. For example. a breastfeeding mother wil be
forced to stop breasifeeding her child if ihe chiki is not detained with her.
Comparzd to men, women are olso parlicularly vulnerable to sexist verbal
cbuse and derogaiory accusations.? In its report on women human righis
defenders in Africa, the African Comrnissicn on Human and Peoples® Rights
rightly states that women aclivists cre more vuinerable 1o measures which
are not even spscifically torgeted al women defenders. it highlights the
use of emergency legol measures which authorliles often use “through
backward sexist bahaviours to bully” women defenders in public. 2

Whils there & @ rich body of literglure at globdl level concerming the
victimisation of aciivists, the same cannoi be saic of research that specifically
focusses on South Airica. This is despite the fact that instances of victimisation
are cften reported in the media. In fact, South Afiica has had its own share
of SLAPP suits.® For example, the usa of liligotion o sience activism in the
couniiy has been evident in cases where cost orders have been sought
against aciivists acting in the interesis of their communities.?

Overall, repuris on the viclimisalion of ociivists globally revedl that the
aimosphere in which defenders work is not always safe or ideal. It is against
this backdrop that CALS undertook this research project into the situation of
human rights defenders prevailing in South Africa,
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4. Research findings

The findings of this resecrch show thoi the experiences of the activisis who
participated in this ressorch fall within our understanding of viciimisation
as definad in section 2. This viclimisation takes various forms as describad
below. These forms of victimisciion largely echo fthe findings of a global
level os summasised in the previous section. In the seciions that foliow, the
issues identified are organisad themaiicolly, but, naturally, different kinds of
victimisation are related ond snouid not be understood as vccuring in slios.

i 5 helpfui o reiterate that most of the aclivists who pariicipaied in this
research work in mining cffectad communities. As such, our findings relate
largely fo viciimisatfion in the context of mining related activities. All the
ncmes of panicipants have been changed o ensure anonymity.

4.1 Geqgth threuls and acfual kiliings

Possibly the worst form of victimisaiion thoi an activist can suffer is deaih.
There have been some media reporis of activists kifed ikely due 1o thair
work. Some participants indicaied that they live in fear of death becouse
of the deaih tiveats they have received on several occasions. These threats
taka the form of text messages and verbal warnings from individuals who
ore both known and unknown io ihe activists. Mpho soid that she was oncg
iold by a person known to her that although their communiiy organisation
may be hailed as heroie, "heroes dis as well”. Mpho took this as o daoth
threct. Themba was told that if he did net stop his actions against o mine
in his areg, he would “"be wiped away frorm the face of the earth”. Similor
threats were issued o Sharon when she oftempied to organiss a gathering
of farmwaorkers to discuss the poor living conditions they work in. She was
warned by the farm maonager: “You will see what will happen o you™.

Some activisis have also received warnings as o resuli of their pursuit of
fitigation that is perceived to obstruct mining companies. For instonce,
Eclward hos received threatening text messages following the lounch of
rajor case.

Other activists have experienced thracts with guns pointed at them. Sharon
narrated how she was stopped by ¢ man who poinied a gun ot her icce
on ¢ public road in her communily, The man with the gun wamad that if
she continued her Aght against drugs, she wouid be shot. Oiher thregls to
life have manifested through octions that put the fife of activists i risk. Cne
such action was the cuiting of the pefrol pipe in Sharon's car. One moming
as she drove oui of her driveway, her childran aleited har to tha liquid that
was dripping from under her cor. A closer ook reveoled several culs on the
peiro! pipe. The cuts had apoarently been done during the night.

The findings of this research have shown thot the use of death threots against
activists continues fo be ¢ common laciic to supprass fheir work.
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4.2 Foreed hiding

Sorne activists have paid the uitimate price for their work, losing their lives for
thelr cause. These deaths have a ripple affact on other aciivisis. One of the
participants shared how a number of activists in her area have bean forced
info hiding, leaving their families behind. Other aclivists have scaled down
thelr involvement in octivist work or stopped altogather. Mpho herself had to
leave her homesiead and family, including her young chiid. She remains in
hiding, visiting her home and famity every now and again.

Khotso also recalied his 12 month stay in hiding crompted by the harassment
and threats to his family as  result of his work, During this fime, he relied on
family ond friends for his daily needs. He was able fo mcke intermittent visils
{0 his family during this tire but foilzd to properly provide for his wife ond
chiidren.

The victimisation of activists therefore exiends o iheir families. Situations in
which ihey are forced to l2ave home or spencd considerable amounis of
firne oway mecan that their children and other dependents ore left alone to
suffer without the care of the activist concemed. Where women aciivists are
involved, thase situations mean that children are often lsft sufiering without
the presence of primary caregivers.

Forced hiding is an exireme conseguence of the victimisciion of octivists
particularly because it deprives their families of support cind care. In addiflon,
forced hiding tokes activists away from their sources of income and support
structure, leaving them to often depend on others for their needs, at a time
when they are partficularly vuinerabia.

4.2 Use and threols of violence

The actual use and threats of viclence have also emerged as ¢ common
tool of suppression against aciivists in the couniry. The gendered nature of
the effects of viclence on women is evident. The experiences of violence on
woman activists hove a differeni dimension from those of men. Children are
also particularly vulnerable. Fer instance, Mpho recounfed an experience
where a group of people invoded her village one night and started
randomly filng gunshols for o prolonged period of time. Villagers, some with
thek children, had fo seek refuge in the bushes and maize field nearby uniil
the firing stopped. One of the women weni into lubour and gave birth in
the bushes due fo the panic and shock. Although no one was physically
huri, the experience left many of ihe vilagers traumatised. The incident was
reporied to the police but no invastigation took place and the case hos
since been suspended.

Activists may olso be victimised by security officers working for mines. Khotso
explained how, as gatekeepers, security personnel struggle fo keep aclivists
away from ihe mining sifes and in this process at times use violence including
firing gunshols af protesters. He said that in his communify. these security
officers have evolved from becring a duiy to simply protect the mines to
being harassers of activists, He also shared anincident where he was beaten
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up by security officers for organising o peaceful march ogainst the mine.
This beating ianded him in hospital for o day. The march never took place
os several community members who had infially planned 1o be involved
withdrew in the face of the assault. This is not the only incident where Xhotso
has suffered physical violenca because of his activism, Indeed, ot anoiher
meeling. he was chosed away with weapons by security personnet of a
nearby mine. Community members who attended his vilage meetings were
¢lso harassed ond chased away in the same manner, On another occasion,
Khotso was beaten with weapons by security personnel when ha attended
a community meeting where he was labelled ¢ iroublemaker, The matter
wias reperted fo the police but the prosecution was unsuccessiul as the mine
diefended the actions of the mine employers saying thot Khotso was beaten
v for disturbing the meaiing.

Violence does not only come from security personnel. Our findings indicote
that fellow communily members ai times also victimise aclivists. For exampils,
in another mining community we visited, an eiderly woman was sigbbed
by a fellow community member in front of the community for speaking
out against o mining company in the area duting ¢ vilege meeting to
discuss community concems about the operafions of the mine. Fortunately,
sha survived her injuries. Khoiso was dlso once beoaten up by communily
members ai ¢ public gathering after he was labelled o froublemaker for his
activist work which was deemed by fraditional leaders os undermining their
authority. The incident left him bruised on the face and hospitalised for three

cloys.

These expenences indicate that viclence is af times used jo victimise activisis,
In some instances, this resulfs in them spending fime away from their work
and incuring madicol costs,

4.4 Threais and irapact on famiiles of velivists

In some instances, the victimisation directed af activisis has clso extended
to iheir faomilies. Securily personnel from o mine In one of the mining
communities we visited during the course of the research threatened to kill
the wife of g lead commurdty activist. They said they would kill her as a
lesson to other people thai thelr oposition 1o mining activilies in the crea
put thair entire famifies ot risk.

Some of the acfivisis hove witnessed threats that have been levelled against
their children as well. For instance, Sharon recounted an incident where o
group of people opposed to how she was fighlfing home ownership kssues,
crugs and gangsierism in her communiiy roarched o her house wiile her
chiidren were home. The group bumt tyres and removed poles. This incident
instiled fecr In her family, leading Sharon 10 ensure exirg secwity at noms.

The impact of victirnisation on other members of the family can be more
subtlie at times. Khoiso shared that due to his inability to properly provide
for his family during ihe fime he was in hiding, his wife left him ond fook
some of the children with her. He explained that a rajor coniributing factor
o the divorce was o lock of consensus on why his community work wos
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indispensable when it undermined he safety cnd wellbeing of his famiy.
The other child who stayed behind was taken in by family and loter friends
until his retum. Khotso detafled that his child's education was negatively
impacted and that his refationship with her is siilt on the mend.

tn some cases, family members of activists cre denied an equal opporiunity
in the community services and job market created by the mines. For
sxample, Dumisa shared that in his community, close family members of
cetivists are not able fo get jobs in the mines. In another incident, an activist
tolked about irow his son was chased away from a community borehole by
community mernbers who said that he had no right to shore in the beneiils
of the mine when his father is against the mining activities in the area.

Another exampie of the impac! of viclimisalion on the families of activisis
is thot of Martin, His wife, who was pregnant at the tirme, was on several
occasions verbally abused by the siaff at the matemity section of a clinic
ihat was built by the mining company operaiing in the areq, This continued
on most of her visits to the clinic.

The use of threats and viciimisation of family rmembers of activisis serves as
an indirect way of forcing activisis to quit their work, i also has the potenticl
to undermine family support that activists have for their work, This may in tum
cause rifts within familles. -

4.5 Civil ancg cilminagl lifigation

Lifigetion has proven 1o be ¢ major tool in siencing activisis. The financial
burden ihat comes with lawsuvits is g key concemn since o number of the
participants are full fime octivists, These lavwsuils present a great inancial
burden 1o activists as some of them are often indigent ond unernpioyed
with nc major source of income.

Khotso is an aclivist and lecder of o community organisation. He hos
keen blacklisied and is unable to find work. Khotso axplained how he has
been the sulject of an inferdict ot the instonce of ihe mining company
in his communily. The interdict application come in the wake of protests
that tha community had staged cgainst the mine demanding their right
to compensation for thelr crackad houses ond forced relocations, beiter
management of mining waste ond pollution in tha area. The mine sought
an inferdict fo keep Khotso and other activists oway from the mine premises.
Khotso was unable io afford a lawysr to represent him and his collecaguss.
He tred o borow money from colleagues o pay a lawyer. They were only
able to secure a lawyer on the last day of hearing. As a resull, they losi
the case and now have an interdict againsi them that prohibits them from
entering the mining premises or geting close 1o i, This interdict applies o afl
tha lead activists in the cormmunity organisation. On iop of this, Xhotso cnd
his colleagues olso have o debt to repay for the legol representation they
received. Since e inferdict was put In place, some of the leaders have left
the organisation for fear of further victimisation. Khotso recounts how some
of these leadsars are now working In suppori of the mining company amid
allegations that they have been bribed by the mine.
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Other activists have been more fortunate in securing funding for legal
costs. For instance, Mpho has had the support of local and intemationat
organisafions thot have helped cover legal costs, She and other activists in
her communily werz airested for blockading o road to keep mine vehicles
and security personnel from entering their community, They were charged
with public viclence ond inciting violence. With the aid of ioccal and
international organisations, the group received legal representafion and
was oble 16 secure bail. This matter has not been concluded because ihe
state hos been quite slow in prosecuting it. The dalay in prosecuting this case
raises quesiions about the strength of the case and the motive for bringing
the charges against the activist in the first place. A situation where activists
are made to go through lengihy trial processes adds a layer of victimisation
os this means they cre labelled accused persons for as the entire period of
the frial.

Cumisa, an aciivist in another mining community, spends a considerable
amount of his time in court fighting charges brought against him by mining
companies. He & forfunate o have the suppori of various civil sociely
organisations that help him with legal representation. in one of his cases, the
mining company soughi and obtained a cest order against him. The cost
order related fo the granting of an interim inlerdict against Dumisa. These
proceedings were a reocfion by the mining company to the legitimata
concerns that he and tha community had against the mine. These concemns
hod led io o paaceful march against the mine. In response, the mine
obtained an interim Interdict and a cost ordar against Dumisa. Thankfully,
with the oid of legal representation, the order was overtumed.

The activist work that Sharon is engaged in has also tiggered civil action
against her. In 2008, one of her suberdinotes wrote an article crificising what
she described as il cdvice that sorne lowyers representing farmers were
giving that endorsed (he eviction of children from their homes. Sharon, who
‘hald ithe same view o3 hes suborclinate, did nol fake any acfion against her
despita requests to do so from some of the parties concerned. As a iesult
of her inachon, Sharon was subsequently sued for failure to discipline her
collzagive. Her colizague was chorged with defamation while Sharon faced
a claim for damages dug2 to what was termed her follure o act against her
subordinate, The motter was seftled out of court after lowyers from both
pariies held iaiks.

These narrations by activists of how litigotion has been used ogainst thern
shows thai the low s ironically one of the major mechanisms used to viclirmise

them.

A common theme of ha naiure of viciimisation is ihe involvement of police
as a tool of suppression, Participants reported being arrested and charged
criminally for their activism. While criminal behaviour should be dealt with
when a cfime is commitied, the use of the ciminal law in the instances
reporied was questionable. In this context, activisis are often charged with
offences such as pubiic viclence and inciternent o viclence. The use of
trumped up criminal chorges is o major loctic used to sllence coramunily
activists,
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We were informed that, in 2017, 70 people were arrested at the instance
of a minz in one of the areas we visited during this research. Some of the
participonts were amongst ihe people orested at the fime, They reporied
thot they went fo the ming to demand that it ulfils fis promises ond
obligations that were cue o them as o commuiity, Among their dernands
were belter pay; reasoncble. equitable and justifioble compensotion

fo the offected members of the community who were relocated by the -

mine; proper consultation with the communilty prior to relocations ond
transfer of the graves of their departed Joved ones; ond that the mine must
develop the community economically and socially. When these demonds
were presentad fo the mining company through a peaceful protast, the
community members involved were amested and charged with inciting
violence. Tha charges ware later dropped.

Edward, another activist from a mining community, detailed how unidentified
police officers in his area woulkd come to his home at night and forcefully
take him with ihern. They would then drive him away o a seciuded placas
ond leave him there with no monegy. He would than have fo find his way
home gt his own expanse, Edward has also been arrested several times and
released without bail. On one occasion, he was arested and detained for
three days ot a police siation for leading a march agoinst mining companies
In his area. Benjumin had © similar story to tell. In his case, police officers
stormed inte his homestead after he and other activisis had pericipated in
a march to the mining company in thelr oreo to defiver © memorandum o
demaonds. He wos released without charge or boi affer spending three days
in police custody,

Phumzile, a community activist in an arec where a mining company
reiocaied o communily without consulialions or cornpensation, recounted
how she and hsar colleagues were bealen up by the police when they
approached the mine forradress. The group was demanding compensation
for thelr relocalion and the frouma caused by the wrongiul manner in which
the graves of their beloved ones had been moved without thelr consent,
The group had ried o engoge the mining company on several occasions
through letiers but got no response. On the matsiicl day, the group decicad
to physically go to the riaine and demand jo be addressed. When they got
to ihe mine, they wers ordered to lzave by the police who hod already
blocked off the antrance. When they refused, the officers arnested them,
Somz of the members were beaten up and suffared bruises dwing the
arrests. Thay were later released on the some day without charge,

Securing the releose of aresied aclivists often poses a financial burden
on the aclivists concemed ¢s they have to raise money for their release. In
some cases, community members are able 1o pull their resources together
fo rase funds. However, activists at iimes have to borow money for their
bail. This was the case with Khotso who hod to borow a substantial amount
of monay from community members to secure a lawyer to help with the
release of his collecguas who had been amested at one of the mines in the
communify. The amrasts had occumred affer nine community members hod
criven iheir trucks to the mine gates anficipating ihat they would be hired
to ferry coal according to an earlier agreement between the mine and tha
-community. instead, the drivers were amested by the police and detainad.




The frucks wers iater damaged when they were towed fo the police station.
The community memiers have been unabie fo secure o lowyer o get
compensation for five domoge.

Another exampla of the questioncble use ¢f the criminal lovr reigtes to
tha omest of 16 members of another mining coramunity. The members
were part of an activist communily orgonisation advocaling for their
rights. The firsi seven arests were made when the members went io the
mine to ask for work. They were aresied for blocking the entrance to tha
rming and preventing vehicles from moving in ond out of the gate. Their
grievances were the same ¢s always: forced relocaiions, promised jobs
and fraining which have not maieralised in 10 years, No one from the
mine came out fo spaok to the communily membars. instead, when e
police arived, one of the bosses come out ond ardered them to make
arrests. Prior o the police amiving, someone on the inside of the gates fook
ciose-up photos of everyone in the pecceiul protest, These phoios were
later given to the piosecuior fo help prove his case. Although ihe evend
was neither destructive nor violent, the group wos arested and charged
with public viclence., Thel legal represeniative secured their releose on bail
with ¢ waming. Ming reprasentatives came 1o court with an agreement
that they wanied the accused to sign os a condition for the charges to
be dropped. They gave a copy of the agreement o the prosecutor who
handed a copy fo the defence lawyer. Incidents like this raise issues around
the Involvement of some mining companies in the prosscution of cases
against community members charged in relalion to thelr work agcinst the
companies concemed. It is the staie which has the authority fo determina
whether to enter info agreements with accused persons and what those
agreements should entall, '

The some day the group was arresied, ther relafives (sik women and one
manj went io the mine o ask why they had Heen arested. They were olso
arrested. This group was relecsed the some dav ‘af the reguest of mine
managemeant'. The charges of public viclence against all of them were later
dropped. One of the arguments the defence successiully put forword was
thai there was no evidence of viclence during the profest, a key element of
the offencea of public viclenca,

The aciions of the police cgainst activisis have at times affected the
community as g whole, including children. For exampie, o group of oclivisis
was amested after they blocked a contingent of pofice and mining vehicles
from enterng the area jor mining related activitles. Following the incident,
there was heavy police presence in the community. This affected the daily
activities of the entire cormmunity, including children who wers unabie o
go io school.

Sharon has also bean subjecied fo e crimingl jusiice system. Due to her
work in defending vuinerable people against unlawful evictions from farms,
she was amasted betwaen 2009 ond 2010. She was charged with hate
speech and inimidation after she organised proiest getion in conjunclion
vith other partners againsi racist fendencies experienced af forms, af a
medical practice and at the police stalion in her area. During the profest,
she hod said that “we will hit farmers where it hurts most”, referring to their
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markets. The case against her did not succead. Around the same time,
Sharon was again omested and charged in connection with. her actions
in returning an evicted family to the house they had been removed from.
The family, together with their children, was evicied in winter from o house
which they had been promised to be given ownership of. In response to
the eviction, Sharon brought the family back to the house, gaining occess

by breaking pieces of wood nailed across the door. She was arrested and

charged with frespassing, contempt of court ond malicious damage 1o
property. Thanks to the free lage! representation she had, the matter ended
in an acquittal. Sharon explained how she feli during the criminal process: “l
felt like a crimingl and it was o bad feeling”.

The iindings of this research show that there i o perception that the police
often do not do enough fo investigate maotiers brought to thelr atiention by
activists. A number of aclivisis sqid that there is no follow up on community-
loid grievances. Indeed, daspite reporting their experences to the police,
nene of the activists inferviewed has had o positive response or outcome.
The activists thus generally consider the lack of support from the poilce s
another layer of victimisation,

Dumisa stated that in his experience, the polics cre af timas afraid of acling
on the issues he brings to their ottention. He related an incident where he
reported a matter lo the police but was referred to the oublic protector’s
office, cbout S00 km oway, when the issue was o crirmina!l matier that fell
under the jurisdiciion of the police.

in some cases, the police have been divided on whether to aci ogainst
aciivists or not. This is particularly the cose where the officers hall from the
same cornmunily as.the aclivisls or communily members concemed. As ¢
result, soms officers end up on the side of octivists ond ideniified with their
couse. Mpho recalled an incicent in which this was the case, Community
members had decided to gether and protest at a government function to
launich the commencement of mining in the areq following the grant of o

mining rigiht.

The community was unhappy with the award of this right because it had
been granied despife their objection fo mining in the area. The proiests
disrsupted the eveni, prompling the minister anc the mayor to order the
police o arest the protesters, Some officers arested some of the protestors
whille oither officers refused fo arrest anyone due fo their connections to the
communities they serve.

The use of criminal law is one of the greatest tools at the disposal of those
who seak to suppress activists in the country, This is conceming given the
ramiications of going through tha criminal process regardiess of the
outcome of any case. indeed, as noted eariier, the criminal justice system
inherently exposes those who are processed through it fo stigmatisation and
delegifimisation. It is aiso disheartening that police often fail to foliow fhroughn
with investigations inio allegations trought by activists and community
members. This failure fosters impunily and lends credence to the assertion
that the police cre complictt in the victimisotion of activists.
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4.4 limitation of participation and freedom of movement

Public participation and freedom of movement qre crilicol to the success
of activism in the country. Without it, oclivists would be unable to consult
their communities and mobilise ther to action. In the rural areos we visited,
fradiional leaders have exdensive influence over ihe sxtent of public
narlicipation ond freedom of movement enjoyed by community members.
itis therefore necessary to describe the role that these leaders play in relation
to mining developmenits in their arecs.

In rural communiilss, the relalionship between community organisations,
chiefs and tha mines in iheir creas is o compiex one. Some activists explained
how they first heord thai mining would come to their area from the chisf
during village meelings which were also cliended by representoiives
of the company. The panicipants noted that it wos apparent from thess
meatings that the chief waos in favour of mining and that ihe community was
not being consulted buf rather simply informed of what was to happen. At
these meetings, the chief and the represeniatives of the mining componies
would emphasise the benefiis that the mine would bring to the community
such as jobs, infrastructure and servicas, As a resulf, any opposiiion to the
mining activities is often easily consfruedi as opposition to these community
benelits In general. Further, whars a community decides to challenge
mining acilvities in its arsa, chiefs are likely io suppoit the mining company.
The support of the chisf also enigils that he or she is able to exercise his
powers to dissuade community mambers irom engaging in aciions that are
deemed {0 be at odds with the mining activilles in the arso.

This relationship betwean mines ond fraditional leaders poses a challenge
to the work of community aciivists. For Instance, some of the participends
reported ihat the chiefs in their areas have banned them from full
parlicipation in community forums. Themba, an activist working in one of
the mining communities, said that the chief of his community has forbidden
him from aitending meetings becouse of his cctivism. Themba's reedom of
moverment has also been restricted as he has been prohibited from visiting
cerfain villages in his arec. This development has iaken a toll on him os he
is now unabile 1o iully engoge In discussions with some of the villagers who
are negatively affected by the mining activiiies in his area. Another activist,
Edward, has bean banned from coming to the chief's residence. This means
he cannot attend meefings heid ai the residence even when they raicie to
mining matters, his crea of activism.

In other cases, chiefs have allowed aclivisis to oitend public meetings
but not to engage in any maaningful discussions. For instonce, John is st
free to aitend cemmunity meetings but is barred from perficipating in the
discussions or even asking ony quesiions ot these meeiings dus to threqis
from ather community members.

Another way in which pubiic participation is limited, Is by prohibiting activisis
frommaoking use of community holls and other commiunal places of assembly.
Steve said that in the ectly days of his aclivism, e had the support of the
majority of community members and was able to use the community hall for
consultaiion meetings with them, However, when compiainis against him in
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relotion to o protest that he had organised to the mines were taken to the
chief, he was informed that he could no longer use the hall. This move has
made it difficult to hold maetings with community members. Other acftivisis
cre denied ofiice space in cornmunal buildings in iher communitias. The
result is thot they have had fo wori from their homes in confined spaces. This
also maies it difficult to hold meeiings with communily members,

In peri-urban arecs, the nexus described above betwean chiefs and the
communily i evident in how these in other kinds of positions of authority
are able to use thelr power to viclimise aciivists. For insiance, some activists
have aiso experienced pushback fromm community forums such as spori
commitiees due to their activist work. One activist was asked to leave G sport
cormmitiee he was a member of so that the team could get sponsorship
from a mine in the area. Despite leaving the commiites, the sponsorship
never cama fhrough.

During our inferview, Sharon also described how she is denied eniry onto
some farms and thus unabla to hold mesatings with farmworkers who are
experiencing gross human rights violations. She had called for the meeting
but was unable to address it. Later, when a news outlet wrote an arficie
about the plight of the farmworkers concemed, the form monager put up
pictures of her of the farm wiih a nofice that she should not be afiowed onto
tha form under any circumstances.

These incidences hig,hlight ihat persons in positions of cuthority are also o
source of victimisation in that they deprive activists of the means o reach
community rmembers and express themselvas.

4.7 Discreditation aitempts

The victimisation of activists has dlso affected their reputation in instances
where they have been depicted as acting contrary o the inlerests of
thelr communities. Severa! participants norraied how thev have been
dlienated from their colleagues and others because thelr nomes have
been tarnished. in some cases, activisis are labelied by raditional lecders
as ‘anti-clevelopmant’ for their opposition to devetoprnents such as mining,
This iabelling obscures the real grievance of the concerned aciivist which
refate to the adverse effecis of the davelopments such as mining and the
exclusion of comrauniiies from decision making processes.

Dumisa narates how communilty members aligned o the mining company
In the area have fed the chief with false information ogainst him. Other
parlicipanis scid they have been iabellad problematic and rouble maokers
who are anfi-development by the leaders. These mischoracterisations
clienate the acfivists from: the community, reducing local support for their
work. The actlivists concemed see this os an attempt jo turn the communities
against them as other community members disassociate themselves from
them. Cur interview with Dumisa was actually cut short when the owner of
the premises we were using chased us away after she noticed his car in the
parking loi.
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Activists have dlso reportac being unnecessarily calted out ot public
gatherings in a manner thot coslks them as opponents to community
development. Khotso, for instance. recalled how he was referred to as a
‘disturber’ of a vilage committee meeting. A mining activist advocating
for the right of mining communities io benefit frorn the resources, he was
accused of undermining the iradillonal authority and working agoinst the
mine ond deveiopment in the crea. This allegation reloted o the march
that Khoito and his community organisation had held ¢gainsi the tradifional
auihorty demanding accountability from him on the development projects
undertaken by the mine in the area. The characterisation of Khotso s anil
devzloprment strained his relationship with community members who started
disassoclating themselves from him and his organisation.

The suppression of activism through the discrediling of ociivists is parficulory
devostating because it serves o delegitimise the work of aclivists, This
delegitimisation laints the public image of the aciivist concemed and
thus isolaies them other members of sociely who would have helped In
the stkuggle for justice. In adidilion, it increases the vulnerability of activists
as they are likely to be shunned by seciors of society who believe the
mischaractersation imputad on the activist,

4.8 Surveillance

A common form of victimisaiion shared by some pariicipants was that
their movements ore monitored by peopie unknown o them. For insiance,
Sibusiso said that he was once followed around by sirange cars, Dumisa
nomated a similar incident. He is ai limes followed by men in strange cars
and he believes thai his phone has been iapped by tha mining compony in
his areq. He also scid thot a security car helonging o this company always
follows him around to check on his whereabouis, Dumisa is giso harassed by
the police in his communily from fime o fime.

Edward relaied his experience since the lounching of a major mining cose
that his communiiy is part of. He expliined that since he signed court
papars for this case, he is physically monitored by mining security personnel,
In addition, an unknown car also parks ot his gate, no one alights from i
or communicates his or her intentions in any way. Edward believes he is o
targat of this surveiiance because of the ongoing coss.

The phenomenon of surveitiance poses a hindrance to octivismin the country
as it serves as a constant reminder that mining companies are watching
their every move. Moreover, the actions likely come within the scope of the
ciima of horassmeni.

4.9 The gendered impact of victimisalion of acilvists

As noted in section 3, the victimisation of activisis is gender specific. The
experiences of women human rights detenders are different fromi those of
rren defenders. As noted in seclion 3 above, women experience gregter
viciirnisation as they are vulnerable o additional forms of victimisation. The
role of wormen defenders as mothers and caragivers con bg used as ameans
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to attack them.? Gender-based discrediting is also is exempiified where
women defenders are “family wreckers" and *man-haiers” for campaigning
for aboriion lows.?7 Furiher, the impoct of an incident of victimisation agoinst
a woman activist often exlencs beyond the oclivist herself becouse of
the coregiving role thaf women nlay in society. This gendered aspect oi
victimisation i evidant in our findings.

As described above, g good example of this gendered impact emerges
from on account of how o group of unknown men attacked a village at
night and started firing randomly into the afr. The villoge is known for ifs
acibvism against mining developmenls in thelr areq, The commetion forced
many families to run and hide in the bushes surrounding the vilage. One
of the women want into labour ancl gave birth in the bushes due 1o the
panic and shock. Anolher womon aclivist narrated how she had to leave
her young child behind and reiocaie to a ploce of safety when there was a
neightened risk to activists in the cormmunity. This move deprives children of
motherly care and suppoit.

One of the women participants observed that, in general, wormen activists
in her community tend fo be torgeted disproportionately, She stressed that
while she has baen viciimised on severcl occasions for her aciivist work, her
maie colleagues who are involved in the same work have suffered fo o lesser
degree. Citing an incident where community members demonsirated at her
place and another where she was stopped on a public road at gun point,
the aclivist stated thai male activists have nol reporied such experiences.

Some activists noted ihat women activists appear to be more at risk of
victimisation than jheir male counterparis. Sharon, for instance, noted
that in her fight ogainst drugs, male ociivists she works with have not besn
victimised to the some exient a3 she has,

These gendered manifestations of victimisafion ars important to highlight as
they reveal the additional advarsa experiences that women human rights
defenders endure in their aciivism, They glso show that the victimisation of
women activists impacts negatively on their children and fomilies, in ways
that are Cifferent to their male colleagues.

4.19 Loss of personal properly

The resecrch findings indicate thot some octivists have pald deorly for
their work in the form of 1oss of or damage to thelr personal property. For
instance, Khotso had his car burni by unknown oeople afier he led marches
against the fraditionci authority and the mine in his cornmunity demanding
cccountability for mining projects. On the same night the car was bumi,
His consiruction equipment was alse siolen. The matier was reported io the
pofice, but nothing has come of it

Khotso aiso had his house sioned during the night after he ond his colleagues
confronted thelr chief demanding a change in the way the mining
company in thelr arec was conducting ils aciivities. Their concerns related
to the foilure of the mine fo pgy compensation to relocoted familiss and to
provide satisfactory housing In the creos the famiilies had been moved to.

b+



There were also concerns around the inconveniences and loss of income
brought about by the relocations. For instance, some families hod been
rmoved fo areas where there was no nearby source of water while others
could no longer access their grazing land for the livestock.

These experiences where property is stolen or domaged are a costly sstback
to activisis who have to repair thelr homes and replace stolen or broken
properly. The Impact of this on the family concemed cannot be gainsaid.
For insiance, during the stoning incident of his house, the activist's wife and
child were tenified and fearful.
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5. Impact of victimisation on

activism

Many participants indicated that their viclimisation has at fimes made
communilty members shy away from them. For instance, Jabu noied thoy
after she ond other activisis were arested during a march to one of ihe mines
i the community, the level of community participotion in their meetings
dropped, Fewer people attended their village meetings and iurned up for
thekr marches.

This frend was confirmed by other activists os well, Viola described how ¢
planned march o the offices of the raunicipaiity regarding the operciions
of the inine in her oreq was cancelled after cornmunily members raceived
threatening text messages warning them not o parlicipate in the march.
There has since bgen q drop in the number of community members
attending their waekly rmeeiings and activities agoinst the mine. Even where
members continue to tumup in thelr nunmbers, the [evel of their engagement
in discussions has dwindled. In one communily, Sharon netsed that following
freaimeni of some of the activists in the area, people are more careful
about what thev say in meeiings because they are afraid of repercussions.

In some cases, activisis have had to pait ways with their idends as they do
not want to associata with them for f2or of being implicoted in the activist
work. Other activists have been left fraumalised by iheir experiences.
For example, ofter yvaars of victimisation, one of the aclivists interviewed
refrectad into solation for & while and had 1o go for counselling.

However, some poricipants reiferated that despite he negative
experiences that they have endured in the course of thelr work, they remain
commiited to the cause thot is the feundation of their aciivism, For instonce,
Vicla amphasised that she and most of her colleagues are determined 1o
continue fighting for ther rigivts and standing up to the mining company in
their community. Xhotso also expressed similor sentiments, noting that while
he had suifered a great deal because of his activism, he was noi dissuadled
by incidents such as the burning of his car because he had known from the
siort that the aeiivist work he had embarked on weuld be a struggle ofter he
heard of the suffering of other mining activists in the couniry. He addied that
while other people initially part of the community organisation have since
disassociated themselves from the activist work, he and others confinue with
the fight.

A similcr resolution was evident in our interview with Mpho. She stressad thai
despits having o stay in hiding and move from one place o anolher away
from her farily, she remains committed fo her work because it is in the best
interests ¢f her communily that members should be consulted before mining
acfivities commence. She vowed that as long as the mining company is
present in her community, she and other activists will continue their fight uniil
their demands arae met,




Severat other oclivists maintained that the threals and other forms of
victimisation thot they enciure have made them stronger. Sharon Insists that
threats do not make har back down and that she is able to withstand them.
She adrmilied ihat she has thougnt of giving up her work, especially for her
children as she feors for thelr lives. A consiant conceamn for Sharon k the
thought of being killed for her work. She remains hopeful that publicity about
her work and victimisation works in her interest, in thai those who oppose her
work moy be resirained by the fact thot if anytining happens fo her, it will be
easy for tha public to implicate them. Her commitment to the struggles in
har community continues. "Activisim is 'n my blood,” she says, “And it is not
going fo change. | cannot sit and not do anything, | cannot imagine my fife
without it. There is such a reward from acfivism when what you are fighting
for comes right”.

Phumdiie, a community aclivist in an area where mining has taken its toll on
tha environmeni, sqid that regardiess of what she goes through os o resuli of
her aciivism, she “would rather die than give up on this worthwhile couse”.
In her view, ol the suffering she endures in the course of her work fortifies her
conviction that she is doing the right thing.

The resiflence of aclivisis in the midst of varicus altacks underscores their
commitment fo theair work propellect by the righiness and importance of
ther cause. However, dernocracy is undermined by sfiing the woik of
these activists through the atiacis levelled against them. An active citizenry
shouid be encouraged in South Africa since we have chosen o porticipatory
modciel of democracy. This madsl depends on pubBc pariicipation exercised
through civll soclety and communities, Our courls have repeatedly affrmed
that public poricipation is o crifical aspact of our constitutional order
that must be embracad and jeclously guarded.® The courls have noted
that in o participatory democracy, every person and cornmunity has the
right participate in the deferminction of maiters affecting them. A case
in point is that of the Constifutional Court in Doctors for Life internationaf v
The Specker of the Nalionoi Assembly® which emphasised the importance
of public participation in South Africa in viaw of our history of segregation
and sxclusion. Similarly, in Company Secretary of ArcelorMitial Scuth
Africa and Anoither v Vaal Environmenial Justice Allionce,® the Supreme
Court of Appedal recognised the right of communities to be consulted and
io parficipate in gnvirgnmental maiters that affect thern. Here, the couri
crdered the appellont jo release documents relaied {o pollution levels
caused by its octivities and ils plans to address this poliution, This recognition
of the right of communities is important because public parficipation s a
foal used fo ensure that the views of affected parties are considerad in
the decision-making process and thai there is effective compliance with
relevant lows.? Ultimatsly, public participation sits ot the core of susiainablz
developmeant and is the becdrock of public interest liligation.®

Therefore, the victimisation of activists is tontamount to on attack on the
right of communities to public participation and has the potential o stille
sustainable development.
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* *

6. Surviving vichimisation

Whiile viclimisation has taken its toll on activists, and, in some coses, their
femilies, the general view is that their commitmant to activism remains sirong.
Fortunately. many activisis have also been able to survive victimisalion
through ¢ strong network of individual activists and organisafions both
locally and intemationally. These support networks have provided strategic
advice, legal representation and af times personal security to some of the
activists. The networks have also helpad activists o raise awareness about
the stiuggles of mining communifies and to escalate urgent issues to the
relevant authorities. Although they are not ciways able fo halp with funds
when required, these support networks are a sirong pillor that aciivists
are able fo lean on for suppeort. Many aciivists interviewed indicated that
without this support, they would have drowned in the legoal costs necessary
to ensure their victory in coses broughi agoinst them.
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/. Conciusion

This research project set out to invastigaie the viclimisalion experiences of
activistsin South Africa. Ourfocuswaos on the extent ond naiure oi victimisofion
of aclivists: the impact of victimisation that activists experience on their work
and their families; and the support they receive following such victmisation.
The main resaarch findings stress that the victimisation of aciivisis Is prevalent
in South Africa. This viciimisation comes from various sources including
companies, police and cormmuiity members, The frend of victimisotion
manifests in vorious forms in South Africa. These include Ih‘igoﬂon apparently
cimed at silencing activists, draining them financially and making their work
impossible, The re-port abo finds thal a commen tooi of victimisation is the
subjection of activists io the criming! justice systerm through orresis, detentfion
and prosecuiion. This realily leoves activists sfigmatised and labelled os
crimincils. Sorne activists face death threals cgoinst themseives and, in
some cases, their families. The victimisation of activists is also evident through
the use of threats and actual violence. Activists aiso suffer oss of personal
property as a result of iheir wark, with their hoimes and other belongings
vandalised. Survellionce is another icol that is used against activists, This
involves the unlawful moniloring the movements of activists. The findings
also show that the victimisation of octivists has a broader impact on the
families and other dependents of the aciivists, The repori also highiights that
the victimisation of activists is gendered, cifecting women in different ways
from men. Indeed, women defenders are disproportionately aifected by
victimisation. As a result women suffer on added dimansion of victimisation
at 0 personal level such os sexual viclence. Furthermore, the gendered
reality of victimisalion often impacts young children in cases where the
woman activist i forced to go into hiding or i detained,

However, daspite the many challenges they face, activists in the country
remain vigilant in standing up for their cause. They continue their siruggle
with full knowledge of the risks invoilved, This confinved cetermination is
partly possible due fo tha confinued support that activists raceive from thalr
local and International counterparts. Uimately, activists in Souih Africa
seem to be demonsfrating remarkable resilience in increasingly trying times.

Activists play a crifical role in our demociacy through the exercise of the
right to public participation. They ansure that decision-maoking processes
are informed by views of communities and that resulting decisions are
regularly scrutinised to ensure thot they continue o comply wiih the law as
weil as serve the interests of the people and thelr communities. Hence, it is
disheeﬁening that activists in South Africa are subjected 1o viclimisction from
various sources, including from instifutions that must be at the forefront of
proiecting them. The proiection of activists in the country wil olster tha rights
of comrnunities and contiibule significantly to sustainable developmeni.
Key role players in this regord include fraditional leaders, business, the police
and the judiciary.
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