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Possible Explanation and Solution

A possible explanation is that individual mining companies do not have
an incentive for training workers for other jobs. A possible solution would

involve government-funded fraining programmes focused on employabil-
ity of mine workers post-closure, particularly with linkages to the previously
noted environmental rehabilitation type projects as well as enterprise de-
velopment.

12. Accountability

12.1 Authorship of SLPs

In practice, we suspect that SLPs are frequently the consultant’s idea of de-
velopment more than the mining company'’s, let alone the community’s
idea that should drive SLPs. Given consultants role, it is critical that they are
accountable to communities and other stakeholders. Whether the name,
organisational affiliation, qualifications and experience of the consultant is
provided has a direct impact on the accountability of the author, as an
anonymous author could continue fo provide substandard work and not
be publicly sanctioned for it. Individual authors, whether consultants or mine
staff, should be proud of their work and accountable for their submissions. I
is vital that given the complexity of SLPs, the authors of SLPs have an under-
standing of socio-economic development and social dynamics.

The findings of this study are that none of the SLPs contains a clear identi-
fication of the author. 6% of the SLPs do, however, mention the consulting
firms/companies that were involved in their formulation. In one case, there
was reference to a consulting firm that did a ‘socio-economic scan’ of the
host and sending communities. In that instance, the only tangible output by
the consultant seemed to be a breakdown of the economic sectors in the
host community and their economic contribution. One of the SLPs seemed
fo have been drawn up by a law firm in Johannesburg. Based upon the
research of MTS, it seems that our concerns about whether the authors are
suitably qualified are in some cases warranted. It was observed that there
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were cases in which authors of SLPs are not versed in community engage-
ment and socio-economic development. This can lead to the formulation
of programmes that cannot be implemented within the 5-year period.o

O of SLPs o of SLPs have
have clear no information
authorship on authorship
. . of SLPs identify
60/ 6(y
O o 0 have no
panies in parts offirmation

Possible Explanation and Solution

A possible cause is the complete lack of requirements regarding the qual-

ifications, experience and identification of the authors of SLPs. The regula-
tions should be amended to address this and strict controls implemented.
These will be discussed below as we look closer at the regulation of con-
sultants.

12.2 The absence of a regulatory body for consultants

In order for the drafters of SLPs to be accountable, there should a profession-
al body to which they report and are aoffiliated to. Having an overarching
body would provide communities and workers impacted by poor SLPs an
opportunity to report the respective person to the association. Addition-
ally, such a body would perform a filtering function for companies seeking
consultants of a high calibre. There was no evidence in any of the SLPs that
authors were accountable to any external body. In our own personal in-
teractions with both consultants and affected communities it has become
apparent that there is no external line of accountability for consultants.

Possible Explanation and Solution

A solution would be to create a body fo license, oversee and regulate

local economic development practitioners in an analogous fashion to the
Environmental Assessment Practitioners of South Africa (EAPASA).©i Al-
ternatively the legislator could allow local economic development practi-
tioners to sign up with EAPASA.

12.3 The absence of a uniform training curriculum for practitioners

An SLP is comprised of a variety of different sections, which require a myri-
ad of skills in order to sufficiently draft an implementable and appropriate
plan. It is therefore insufficient fo have a single expert drafting an SLP. These
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skills include developmental planning, social science, construction, mining,
education, human resources and various others. SLPs are both a relatively
new and highly polycentric, multidisciplinary and intersectional enterprise.
Consequently, pooling and intfegrating the particular mix of skills required
presents some challenges. The uneven quality of SLPs in the sample suggests
the need for a uniform and compulsory curriculum for practitioners.

Possible Explanation and Solution

A universal curriculum should be developed and once finalised should be-
come a pre-requisite fo designing SLPs.

12.4 Internal accountability for delivery of SLP targets

To ensure the SLP is not merely a collection of paper commitments, it is im-
portant that structures be put in place within companies to ensure clear lines
of accountability for the meeting of SLP commitments. Clarity regarding the
person responsible would also assist DMR in monitoring compliance and set-
fing up channels of communication with the right person at the company.
Such structures may include the appointment of a full-time SLP manger.»i
78% of SLPs did follow the 2010 SLP Guidelines by providing the contact de-
tails of person chiefly responsible for the SLP but in 22% of these cases their
designation was not provided. Most frequently, this person was the mine
manager. With regards to the specific components of SLPs, the general pat-
tern was for a significant proportion of SLPs to identify the person responsi-
ble forimplementing human resources development programmes, while far
fewer SLPs did this in relation fo LED. Not surprisingly, the former tended 1o
be managers within the HR department of companies. These findings raise
questions about whether there is effective internal accountability for SLPs.
Our concern may be warranted as infernal commitment and accountability
has been highlighted as an issue by SLP practitioners.cxii

78% of SLPs identify person
responsible for the delivery of
the SLP as a whole

Proportion of
SLPs that
identify person
responsible for
its delivery

22% of SLPs do not identify
person responsible for the deliv-
ery of the SLP as a whole




Possible Explanation and Solution

As discussed above the absence of information regarding the responsible
people, especially for LED projects may be indicative of a lack of clear
and effective lines of accountability within companies. This, in turn, may
reflect a relatively low priority being accorded to SLPs that might be as-
sociated with a view that SLP commitments are of lesser status than bind-
ing licence conditions. Pressure to create clearer lines of accountability

could be brought to bear through requiring in the MPRDA regulations that
SLPs provide the specific names and job fitles of the person responsible for
each major component and sub-component of the SLP. Accountability
pertaining to reports might be fostered by requiring an SLP report, pre-
pared by the designated person from the company to form a part of the
regular reports to shareholders and to be presented at the AGM. Recom-
mendations pertaining to the binding status of SLPs are dealt with under
the headings dealing more directly with this issue.

13. Implementability

13.1 Conceptualisation of projects
13.1.1 Evidence of project feasibility analysis rare

The viability of LED projects is dependent on early and comprehensive fea-
sibility assessments. There should not be over-reliance on prior IDP project
planning and/or stakeholder engagement processes. Planning of projects
needs to clearly identify deliverables, timeframes, partners, service provid-
ers, beneficiaries, budget requirements and timing of expenditure and exit
strategies.** An example of the consequences of the lack of feasibility
planning was provided in the expert affidavit submitted to the Marikana
Commission of Enquiry.*

Example

Company X proposed investment in a lavender farm in Mpumalanga as
one of its LED Projects. The initial deliverable (year 1) was the completion
of the feasibility assessment. A suitable specialist was engaged to com-
plete this assessment which was completed in month ten (10) of year one
(1). The assessment determined the project would have minimal viability
and recommendations were made for both changes to the scope of the
project as well as alternatives. The Company discussed this through sev-
eral rounds of meetings within various parties and by the end of year two
(2) it was decided to drop the project and look for an alternative project.
This alternative was idenfified by quarter two (2) of the third year and a
Section 102 was submitted. The projects evenfually commenced in year
four (4). These significant time delays due to inadequate planning resulted
in three (3) of the five (5) years of the SLP without SLP project delivery or
associated impacts.
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In our SLP sample, only 14% stated that feasibility studies had been con-
ducted for all their programmes; 10% stated that feasibility studies had been
conducted for some of their SLP programmes; 20% stated that some sort of
feasibility studies would be conducted in the future and; 56% of SLPs made
no mention of any feasibility studies or assessments.

From this evidence, there is therefore reason to suspect that feasibility stud-
ies often do not precede project selection. This view is also given weight by
the research of SLP specialists who have found that, where, mentioned at
all, the investigation of market conditions and feasibility studies are typical-
ly deliverables to occur within the project cycle instead of having already
been completed prior to the decision to include the project in the SLP.*

1 4% of SLPs provide feasibility stud-
ies for all programmes

1 0% of SLPs provide feasibility
studies for some but not all pro-

Completion grammes
of feasibility
studies 20% of SLPs provide an under-
taking to conduct feasibility stud-
ies in future

56% of SLPs make no mention of a
feasibility analysis

Possible Explanation and Solution

The lack of these studies is possibly due to the brevity of the timeframe
for applying for a mining right and related authorisations as well as costs
associated with the studies, especially when companies have no guar-
antee that projects will be approved. More fundamentally, the fact that
companies do not feel the need to complete feasibility studies for SLPs is
indicative of a disregard for SLP obligations as the approval of a mining
works programme, for example, without a prior feasibility study is, in con-
trast, uncommon. Further, SLP project feasibility cannot be meaningfully
assessed without community and worker consultation. Lack of communi-
ty consultation prior to SLP could therefore also be a contributing factor.
Companies should be required under the Regulations to conduct a feasi-
bility analysis prior to SLP approval and a required component of the LED
and employee housing and living conditions sections of the SLP should be
an explanation of the outcomes of feasibility analysis and the parameters
for project feasibility.




13.1.2 Consistency of conceptualisation and terminology between
different SLPs

It is important that to facilitate comprehension and consistency, certain
concepts in SLPs need to be standardised. An example of such a concept
is ‘labour sending area’ which is crucial for identifying beneficiary commu-
nities as the MPRDA regulations provides for LED initiatives to target the area
where the mine operates as well as any other major labour sending areas.
At times ‘labour sending areas’ is used in contrast to local areas whereas in
other SLPs labour sending areas are inclusive of all areas from which workers
are sourced, including the local area.

A more serious impact of the uncertainty regarding the concept of labour
sending areas is that many SLPs did not consistently contain programmes in
labour sending areas other than the area in which the mine operated. Giv-
en that all areas from where workers are recruited are labour sending areas,
a clearer distinction would be between the local area and ‘other major
labour sending areas.’

Possible Explanation and Solution

Some of the confusion is due o the inconsistency of terminology and lack
of clear definitions in the regulatory framework itself. The Regulations, refer
in different instances, to ‘labour sending areas’ and ‘maijor labour send-
ing' areas and define neither. The 2010 SLP Guidelines also uses both terms
inferchangeably. Its definition of labour sending areas is ‘the areas from
which a majority of mineworkers, both historical and current, have been
sourced.’ The problem with this definition is that many mines do not have
one particular area from where over 50% of workers are recruited from.
An additional source of confusion is that while the legislative framework
is not clear about this, there are two bases for defining the beneficiary
community. The first is based on direct impact of mining activities and
this will be the local community defined in terms of proximity. The second
is based on the areas from which significant proportions of workers have
been recruited. These may overlap when the majority or a significant pro-
portion of workers are recruited from the area surrounding the operation
but does not always do so. The solution is that the regulations at least must
specify both bases for identifying project beneficiaries and provide clear
and workable definitions of local and labour sending areas. It should be
clearly indicated that these two classifications are not mutually exclusive.
In addition a standardised curriculum for SLP authors, as recommended
under 12.3 above, would likely lead to more consistent use of terminology
and concepfs.

13.1.3 Clarity on the identification of beneficiaries

The extent to which an SLP identfifies the beneficiary communities is indica-
tive of the extent to which the authors have consulted and understood the
former. While several SLPs did not define LED beneficiaries at all, the general
tendency was to define them in terms of local and/or district municipality/s.
A smaller proportion of the sample used a specified radius from the mine. A
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few SLPs did, however, expressly state that specific projects would be rolled
out in particular villages or suburbs.

Possible Explanation and Solution

A possible explanation for the absence of definitions is that a substantial
proportion of SLP designers do not have a clear understanding of the most

affected communities. A possible solution might to indicate a process for
identifying beneficiaries for SLPs as a whole as well as for individual pro-
jects. This process should be part of larger and legislatively required pro-
cess of community consultation, stakeholder identification and mapping
linked fo a stakeholder engagement strategy.

13.1.4 Clarity of benchmarks for compliance

When targets are set in SLPs, the mines must report on an annual basis to
the regulator and their shareholders on their compliance with commitments.
To fulfil their purpose targets need to be measurable and therefore clearly
defined. If targets are vague or accompanied by caveats and loopholes, it
will be difficult for companies to be ever found to be non-compliant, even if
the results fall entirely short of the ostensible aim of the project. Many of the
projects that that are proposed in the LED and HR Development sections
tend to be outlines of proposed projects or ‘concepts’ rather than rigorously
conceptualised and finalised programmes.©*i

An example of a vague commitment is to ‘develop a home ownership plan
to facilitate sustainable housing solutions’ at an unspecified date. An exam-
ple of a caveat is to make the building of houses subject to future financing
by a bank (that has not been secured yet). SLPs with such conditions should
not be approved and the decision to approve such an SLP is arguably un-
lawful and vulnerable to being overturned. In our SLP sample, the lack of
specificity seemed to be a particular problem in relation to income gener-
ating projects and home ownership schemes for workers.

Possible Explanation and Solution

The solution to this problem lies primarily in vigilaonce by regulators who
decide to approve the SLPs submitted by applicants for mining rights. SLPs
with vague benchmarks for compliance should not be approved.

13.2 Clarity of the division of roles and responsibilities for the imple-
mentation of SLPs

13.2.1 Lack of clear division of roles and responsibilities between mining
companies and other role players

There are numerous parties and actors whose involvement is critical to the
realisation of SLP commitments. A large subset of these role players are gov-
ernment structures. Government comprises numerous entities including lo-
cal and district municipalities, provincial government, national government



and line departments in both provincial and natfional government. Co-op-
eration is especially critical and challenging because some components
of SLPs, infrastructural LED programmes in particular, involve the company
assuming developmental responsibilities associated with government. i |t is
crucial that the role players agree on a clear delineation of how each entity
must discharge their duties.

The consequences of a failure to do so include confusion, shifting of respon-
sibilities and the ultimate failure of the project. A school built under an SLP
will, for example, not be viable where the company has not consulted the
Department of Education about whether or not teachers are available to fill
vacancies or has not engaged with the municipality on the provision of ba-
sic services such as water and electricity to the site. This example provided in
the expert affidavit submitted to the Marikana Commission of Enquiry further
illustrates the consequences of poor communication and demarcation of
roles between the company and government:

Example

During Company X's consultations with a municipality in the Mpumalan-
ga region, the municipality representatives insisted that they required new
offices for a section of municipality. The company agreed to provide sup-
port through their LED programme within an infrastructural development
project for the construction of the new offices. However at the hand-over
of the project and the completed infrastructure to the municipality, the
municipality had run into budget constraints and could not furnish the fa-
cilities with office equipment. The officials only commenced with the use
of the facilities more than a year after completion. This example demon-
strates the municipality’s inadequate planning and financial manage-
ment systems as well as an overt focus on benefits of mine investment for
the municipality structure rather than their constituents, made worse by
the resultant white elephant for an extended period of fime.

SLPs do not fend to very clearly demarcate the roles, and responsibilities be-
fween mining companies, partficular government entities, organised labour,
communities and other stakeholders. Several of the projects provide for an
agreement with the municipality or another government entity to occur in
the future, which would presumably iron out roles and responsibilities.

In a small number of projects, however, there are clear statements that *"it
has been agreed with government that government will do x.” Government
structures are generally identified and there is provision for co-operation. In
several instances, however, the terms of the co-operation does not seem to
have been finalised. Our research has found that in our SLP sample none ev-
idenced binding agreements with municipality, while 22% had no evidence
of engagement with municipality at all. 12.% provided evidence of engage-
ment with municipality and written evidence of support and correspond-
ence (e.g. Letfter of support of MOU). By far the largest group of SLPs (66%)
were those that spoke of engagement with municipality, yet provided no
evidence of engagement.
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Possible Explanation and Solution

The underlying challenge is that the SLP system brings mines info roles
and responsibilities associated with government, leading to confusion of
responsibilities and resistance on the part of the former to contributing
constructively and proactively. This, in fact adds fo the already existing
confusion resulting from uncertainties in the framework for co-operative
governance (between government entities). The processes for co-ordinat-

ing the efforts of role players in the SLP system need to be clarified. A key
arena for co-ordination and delineation of roles and responsibilities would
be the IDP design process. More clarity regarding the integratfion of SLPs
intfo the IDP process is required. The annual reporting process also provides
an opportunity for the co-ordination of government departments as the
DMR can, for example, contact the Department of Basic Education o
confirm whether arrangements have been made for teachers at a school
built in terms of the SLP. It is not clear whether this method of verifying re-
ports and communicating is used in practice.

of SLPs with a of SLPs with no
O binding O evidence of
O agreement 0 engagement
with the with the

municipality municipality

of SLPs with of SLPs claim

O written support 0 ?ngage.m-ent
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13.2.2 Possible risks to project completion

Sound planning requires that foreseeable risks to project completion be
identified at the outset so that they can be prevented through revisions to
the plan or addressed through confingency plans. The failure to do so rig-
orously makes it more likely that projects will fail due to foreseeable risks.
Only 12 % of the SLPs in the sample analysed expressly identified the risks to
project completion.

Possible Explanation and Solution

One of the underlying factors behind the frequent failure to specify risks to
project completion is a failure to do feasibility analyses prior to the deci-
sion fo adopt a project, which in furn might be influenced by the business

imperative of getting the mining right application (including the SLP) final-
ised as soon as possible. Part of the solution might lie in inserting intfo the
MPRDA regulations the requirement that particular types of projects (such
as LED) include a descriptfion of the risks to project completion and the
measures undertaken to avoid them materialising.




n,
12%

of SLPs identify risks
to project
completion

8%

of SLPs provide
deadlines for all
project deliverables

13.3 Timelines set for implementation of SLPs

The provision of timeframes for projects is necessary to provide a sense of
how long these projects will take to be implemented. In this regard time-
frames are critical for accountability to the regulator, fo communities, work-
ers and other stakeholders. On this issue, most of the SLPs in the sample fared
somewhat better, in that most projects had timeframes of a sort. However,
in many cases, the milestones were not described in significant detail. One
example was the persistent failure to explain the process of handover o
municipalities and communities.

Possible Explanation and Solution

There are many variables that have to come into effect for SLP projects
to be delivered on fime. The possible reasoning behind a minority of SLPs

leaving some timeframes undefined is that tying the company to fime-
frames could put the operation in danger of not achieving the targets and
risking non-compliance. The solution lies in sound and proactive planning
by companies and for the DMR to refuse to approve any SLPs where dates
for deliverables are not clearly stated

13.4 No clear exit strategy

To ensure that LED projects lead to sustainable economic development and
sources of livelihood for communities, it is vital that projects such as business-
es set up by the company to be transferred to the communities have a clear
exit strategy that reduces the risk of dependence on the company.®"™ This
should involve the creation of linkages to the non-mining local private sec-
tor as well as to the public sector.®" For example, if the business established
is a waste paper facility, exit would require the establishment of a business
relationship with companies that convert recycled paper into products, for
example prinfing paper.

MTS observed that this was frequently neglected in project planning pro-
cesses leading to the risk of dependency materialising.=" This was born out
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by our research in which we typically saw little evidence of a coherent exit
strategy beyond a handover date to the community. In one example, we
even observed what seemed to be a plan for community beneficiaries to
pay back the costs invested in an agricultural programme.

Possible Explanation and Solution

Developing an exit strategy is a complex exercise with a lot of variables.
What is critical is that companies undertake rigorous feasibility studies prior
to the finalisation of the SLP that make sure the businesses proposed reflect

the needs and priorities of communities and are compatible with the lo-
cal economic landscape. The 2010 SLP Guidelines do provide for project
plans to include exist strategies. The lack of clarity on exit strategies reflects
insufficient vigilance on the part of the DMR in ensuring that this is mean-
ingfully addressed.

14. Alignment
14.1 Alignment with government programmes

14.1.1 Extent to which IDP and other relevant government policies, plans
and priorities are clearly identified

The main sources for the content of the LED initiatives in the SLP should be
the wishes of the community as expressed during consultations with the
mine and ifs consultants and the municipality’s Infegrated Development
Plan (IDP). In addition, SLPs must align with other legislative requirements
and guidelines that compliment the objectives of the SLP including the Em-
ployment Equity Act (“EEA”), Basic Conditions of Employment Act (“BCEA”")
and the Broad-Based Black Economic Empowerment Act (“BBBEEA™) to
name a few. Further, in order for an SLP to operate successfully, it needs to
be directly infegrated with municipal and provincial spatial development
frameworks (“SDF"”), IDPs and other land use spatial planning insfruments.
Spatial planning aims to harmonise different forms of development through
identifying nodes for particular forms of development. The instruments de-
scribed above are all important as they are infused with policies and priori-
ties of different spheres of government. Therefore if initiatives are not clearly
identified and aligned with these predetermined pathways then regulatory
approvals become a challenge. Our finding was that while the vast major-
ity SLPs (88%) identified the applicable IDPs, far fewer (20%) identified other
crifical planning instruments.

Possible Explanation and Solution

An underlying cause is likely the lack of clear processes for aligning the
processes for government development planning and mining company's

planning in the form of SLPs. A possible solution is to make approval of SLPs
contingent with the relevant legislation and spatial planning frameworks.
Co-operation between local government, provincial government and the
DMR will be critical. A curriculum for SLP authors should include training in
the laws and processes with which the SLP design process must align.
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14.1.2 Extent to which SLPs explain the consultation process by
which IDP priorities are translated into SLPs

It is important that the processes of developing an IDP and SLPs within the
municipality are integrated to ensure that SLPs by all mining companies in
the area are part of a consolidated plan for LED that is spearheaded by lo-
cal government. However, there is arisk that companies will dominate these
engagements at the expense of directly affected communities and com-
munity-based organisations. In 58% of cases SLPs programmes were broadly
aligned to IDP objectives while 20% of SLPs indicated that the company par-
ficipated in the formulation of the municipal IDP.

In 14% the SLP states that projects were chosen from a list of existing IDP
programmes. Very few SLPs (4%) do not mention the IDP at all or proclaim
their alignment without explaining what the IDP says (4%). In none of these
examples, however, was there any discussion of the role of directly affected
communities in these processes.
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Possible Explanation and Solution

Part of the problem might lie in the lack of a clear process for integrating
SLPs into LED planning and for integrating the SLPs by different mines in the

area. There therefore needs to be clearer processes and structures, possi-
bly provided for in regulations. These processes must also place commu-
nity participation at their centre. A possible contributing factor is that SLP
regulations do not require a description of why and how a particular SLP
programme was chosen. This should be required under the regulations.

15. Financial provisions

15.1 Do financial provisions for closure tend to be clearly itemised
into specific components

Unless specific financial provisions are linked to specific line itemed project
components, it isimpossible for the outside reader to assess whether projects
are adequately financed. A substantial proportion of SLPs did include each
project item in the financial provision, though many were also limited to the
overarching categories such as ‘human resources development’, LED, hous-
ing and living conditions and downscaling and retrenchment. In order for a
reader to easily understand how the whole SLP is to be financed all projects
should be included in the main ‘financial provision’ table. It is also vital for
enabling public accountability, that the reader of the SLP does not have to
total up the expenditure for the SLP themselves. 44% of SLP's financial provi-
sions section did not provide a breakdown of the projects within SLP sections
while a similar proportion (42%) provided an itemisation of both human re-
sources development and local economic development.

Projects /

items under 4% of SLPs itemise LED only

financial
provison

1 0% of SLPs itemise HRD only

44% of SLPs itemise neither

42% of sLPs itemise both HRD and LED



Possible Explanation and Solution

The least charitable interpretation of this is that it sometimes reflects an in-
tention to confuse and complicate the financial provision. Another expla-
nation is that companies might want the flexibility to allocate funds only

after the SLP has been approved. The solution is clearly requiring in the
regulations that the financial provision section must list and total up each
programme in the SLP as well as each main section of the SLP. The DMR
should also not approve any SLPs that have not totalled up their financial
provisions.

15.2 Financial provisions for life of mine v 5 year SLP cycle

It important to provide the financial provisions for both 5 years and the life
of mine to allow the reader the context of the monetary spend for the SLP
and life of mine cycle. The majority of SLPs (90%) did provide 5 year financial
provisions. Very few SLPs provided a life of mine financial provision, though
a greater number of SLPs displayed the planned spend for the downscaling
and refrenchment component specifically over the life of mine rather than
over 5 years.

30%

of SLPs contain
final amounts for
downscaling
and closure

0%

of SLPs provide 5
year financial
provisions

Possible Explanation and Solution

The requirement in regulations should be that every project must have a
five year financial provision but that, where finalised, life of mine financial
provisions must also be in the SLP text.

21
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15.3 Do SLPs tend to have a finalised financial provision for down-
scaling, retrenchment and closure?

An adequate financial provision of a finalised and certain amount is a
pre-requisite for guaranteeing that the required funds will be allocated
fo programmes. Many of the financial provisions did not contain the final
amount for downscaling and closure. Many had certain conditions and ca-
veats fo their use such as large percentages of the funding being subject to
obtaining funding from third parties.

30% of SLPs contain final
amounts for for downscaling

and closure
Financial
provisions for 26% of SLPs do not include
downscaling severance packages

and closure

44% do not contain final
amounts for downscaling and
closure

Possible Explanation and Solution

A possible explanation is that either SLPs are not sufficiently complete to fi-
nalise the financial provision or that companies do not budget fully for SLPs

prior to their mining right application. Part of the solution lies in vigilance
by the DMR which should not grant mining rights if there is any reason to
suspect spending commitments are subject to caveats and/or haven't
been secured.

15.4 Conflation of financial provisions for mining operations forming
part of a cluster

Financial provisions are often conflated with those of a whole cluster of oper-
ations in an area, which can create the impression that the tfotal expenditure
on SLPS is far higher than it is in reality. In our analysis, up fo ? mines seemed
to have been double counted in this manner to the potential defriment of
communities and workers. This conflation creates confusion for those frying
fo assess the SLP, making it difficult to evaluate which expenditure is for the
cluster as a whole and for the specific mining right.



Possible Explanation and Solution

One possible explanation is that in certain instances there may be delib-
erate double counting which makes it more likely that SLP expenditure
for clusters will be smaller than is commensurate with the overall scale of
activities. This is enabled by the lack of legislative parameters on how

clusters/consolidated projects are dealt with at the level of SLPs. Regu-
lations should provide for consolidated SLPs and in such instances should
require them to state the geographical boundaries of the cluster, which
programmes were undertaken at a cluster and project level and why such
a decision was made. The DMR also needs to look very carefully for signs
of double counting and should withhold approval and/or suspend mining
rights where this is detected.

15.5 Linking the commodity price to the fulfilment of commitments

In some SLPs there are conditions or caveats at the end of the final financial
provisions that state that the company cannot be expected to fulfil all the
obligations set out in the SLP if the commodity price for the mineral con-
cerned falls below a certain threshold. A small number of SLPs state that
expenditure is based upon 1% of after tax profit. In one instance it was stated
that if profits turn out to be higher than projected, LED commitments would
increase but they would not decrease if the opposite was to occur.

The obligations should never be to subject to a price as this can allow min-
ing companies to easily escape their obligations to provide benefits that
are commensurate with the negative impacts of mining on communities,
which will not vary with the commodity price. Allowing this is also to tfreat SLP
obligations as permissive rather than a compulsory legislative requirement
for which the company should budget. Our research has shown that 20%
of SLPs directly link their fulflment of their SLP commitments to the commod-
ity prices, further 10% link commitments to the feasibility/financial viability of
projects, moreover 22% of SLPs spend is related directly to profits/cash flow
which would be affected by commodity prices. 48% of SLPs, however, did
not mention a link between obligations and commodity prices.

20% of SLPs explicitly link their com-
mitments to commodity prices

1 0% of SLPs qualify commitments
in terms of feasibility / financial via-

Commitments bility to company

linked to

commodity 22% of sLPs relate spend directly
rices to profits or cash flow which would
P be affected by commodity prices

48% of SLPs do not explicitly mention
a link between obligations and com-
modity prices
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Possible Explanation and Solution

A possible explanation for the minority of SLPs that link fulfilment to com-
modity prices is a view that profits should always take precedence over

the social license to operate, even where developmental undertakings
form part of a company's compliance with the law. The existence of these
caveats also shows that, at times, the DMR allows them. There is therefore
the need for vigilance on the part of the Department in seeing to it that
SLPs with this type of caveat are never approved.




VIIl. Assessment of regulatory
system in light of findings

In the previous section we identified a number of recurring defects in the SLP
sample. Where deficiencies are not confined to isolated cases, the logical
inference is that there are common, systemic factors that produce these
outcomes. The bulk of the possible causes, including communication be-
tween municipalities and mining companies, require further research. At this
point we are best placed, given our expertise, to examine the links between
our findings and the legal framework. This chapter will therefore take some
of the key findings discussed above and identify attributes and absences in
the legal framework that are among the conftributing factors in the perva-
sive deficiencies in SLP design.

1. The adequacy of provision for community participation

1.1 The adequacy of notice requirements

One of the most severe deficiencies of the SLP regulatory framework is the
lack of guidance on the role of communities and workers with the former, in
particular, being overlooked. Neither the MPRDA nor the Regulations men-
tion community participation in the context of SLPs. The only direct mention
of community participation is the statement in the 2010 SLP Guidelines that
‘The Mine or Production Operation must, through consultation with commu-
nities and relevant authorities, produce a plan.’ i

The MPRDA and Regulations provide a consultation process to follow in the
application for rights and permits. These are expanded upon (though not
significantly) in the DMR Consultation Guidelines. The requirements are signif-
icantly less detailed than in the NEMA EIA regulations. Notice provisions are
critical, as the breadth of interested and affected parties reached through
notice determines the possible inclusivity of the participation process. The
requirements in the MPRDA Regulations are only the following:

e Notice must take place either at the office of the Regional Manager, or
the relevant designated agency that is accessible to the public.cVi

e The form of notice may be either publication in the applicable provincial
gazette; notice in the magistrate’s court in the applicable magisterial
district; OR advertisement in a local or national newspaper that circu-
lates in the area of the application.x

The result is that many interested and affected persons may not see or hear
the initial notice. This contrasts with the far more extensive requirements for
notice in relation to environmental matters regulated under NEMA and the
EIA regulations. These, for example, require proactive measures to be under-
taken in the event that interested and affected persons may not be able to
read the notice on account of lack of resources, disability or iliteracy. An-
other point of contrast between participation under the MPRDA and under
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NEMA is that the former does not indicate what information interested and
affected parties must be provided with to ensure there is a level playing field
with regards to access to information.®

Further, neither the MPRDA nor the MPRDA Regulations expressly provide
for this process to be followed specifically in relation to SLPs. This shows the
need to align the requirements for all public participation processes relating
to mining and to adopt the more rigorous standard set in the EIA regulations.
The new single environmental management system means that public par-
ficipation with respect fo environmental assessment is now governed by the
2014 NEMA EIA regulations. Socio-economic and environmental issues are
deeply intertwined hence the importance of alignment of processes.

Given the complexity of SLPs in relation to design, implementation and
monitoring, separate but complimentary regulations for SLPs are warranted.
These regulations should specify the consultation process for SLPs. The gen-
eral consultation standards in the MPRDA regulations should, however, also
be strengthened to align with those in NEMA.

1.2 Inclusivity of participation

In our engagement with mine-affected communities, we have observed
a tfendency of mining companies to consult with a narrow range of local
stakeholders who are typically the most powerful within the community. It is
therefore important that provisions regulating consultation attempt to coun-
teract this through expressly requiring that consultation be conducted with
a broad range of stakeholders, and through adopting an inclusive definition
of communities.

The DMR Consultation Guidelines do contain definitions for the concepts of
‘inferested and affected parties’ and ‘community’ more specifically. The
best feature of these definitions is that the community is not freated as equiv-
alent to fraditional leadership. However, the DMR Consultation Guidelines
could be clearer that a diverse and representative range of groups and or-
ganisations within the community should be consulted. It is also problematic
to relegate this to guidelines rather than binding regulations. Further, as stat-
ed above, it is not expressly stated that these provisions in the guidelines are
applicable to SLPs specifically. The solution would, again, involve specifying
the requirements for inclusivity of consultation in specialised SLP regulations,
as well as in the general standard for consultation in the MPRDA regulations.

1.3 Participation in the design of SLPs

It was found that very few SLPs explain the process of consultation that
was followed with communities, hence it is not clear that in these instances
meaningful participation occurred. In addition, even fewer SLPs indicated
how the expressed needs and priorities of communities shaped the selec-
fion of projects. This should be seen in the light of communities regularly stat-
ing that broad-based consultation on SLPs does not occur. A community for
whom CALS provided assistance in relation to SLPs had to, through their law-
yers, write a series of lefters before even obtaining the SLP to comment on.

This can, in part, be attributed to the lack of a clear and robust process in
the framework legislation and policies. As stated above, the binding com-



ponents of the SLP framework, namely the MPRDA and regulations, do not
clearly prescribe the consultation of interested and affected parties to the
extent required in the EIA process.© The only express provision requiring com-
munity consultation in the SLP design process is contained in the 2010 SLP
Guidelines which does not go further than stating that the rights holder must
prepare a plan through consultation with the community.

There is therefore no clear process for communities to participate in the de-
fining of programmes that are designed to benefit them and mineworkers.
What information communities should be provided with, and when, is not
specified. Significantly, there is no general requirement that SLP texts set out
the needs idenftified by workers and community members, explaining how
projects are designed to address these needs.

1.4 Participation in the implementation of SLPs

The present regulatory framework is largely silent on partficipation in the im-
plementation of SLPs, with the exceptions of workers’ housing and future
forums discussed above. There is no provision for a formal role by elected
community representatives in structures tasked with implementing SLPs.
There is also no provision for regular reporting back to the broader com-
munity on the progress made in fulfilling the undertakings in the document.
The Act and Regulations should require structures to facilitate regular com-
municatfion and the confinual involvement of community members in the
implementation and monitoring of SLP programmes. Approvals of the SLP
for the next cycle should be conditional on evidence of this being provided
fo the DMR.

2. Lack of distinction between greenfield and brownfield operations

As MTS have argued, there is an important distinction between ‘greenfield
operations’, which are operations in their ‘infancy’ and ‘brownfield oper-
atfions’ which are operations already at a ‘matured stage’ at the time of
the mining right application.© MTS submitted that greenfield operations will
need to focus more on addressing skills deficits within the mining community
and supplier development.

Brownfield operations, in contrast, will have an existing workforce. There will
therefore need to be an emphasis on on-going improvements to workers'
education and skills levels. At present, neither the regulations nor guidelines,
expressly address the difference between the two types of mining opero-
fions. The result is that relevant considerations may be excluded and irrel-
evant considerations included in particular SLPs. The significant differences
discussed above may warrant different templates for each stage of the min-
ing life cycle.

3. Inconsistencies between the MPRDA Regulations (40-46) and the
Revised SLP Guidelines (2010)

Two key findings discussed above were inconsistencies in how programmes
were categorised and which objectives were pursued or ignored. These
findings, it will be shown, are linked to a number of deficiencies in the regu-
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latory system, including a lack of alignment between the applicable regu-
latory instruments.

We noticed, for example that while the MRPDA regulations require mining
companies to undertake measures towards the target of 10% represento-
tion of women in core mining activities, not all SLPs addressed this target.
This can probably be attributed to the fact that the Amended Mining Char-
fer and the 2010 SLP Guidelines, which were published to align SLPs to the
Charter, make no mention of this target or any specific targets relating to
women (they just refer to the 40% HDP representation in management). At a
deeper level this can be linked to a systemic failure of legislation and policy
to accord significance to gender fransformation in the sector.

4. Critical details contained in guidelines rather than hard law

A noficeable feature of the SLP system is that many important aspects of the
content of SLPs that should be in binding regulations are instead found in the
2010 SLP Guidelines which do not enjoy binding status. These include:

The requirement to consult the community in developing the SLP;
Information regarding the background of the mining operation;

The types of social and economic background information required;
The inclusion of information on positive and negative impacts; and

The types of human resources development programmes that should be
pursued.

It must be remembered that the SLP system constitutes a key mechanism for
redressing historical inequadalities in the mining sector. By making it a condition
for the right to mine, it is clear that the legislator intends this to be a binding
system in accordance with the importance of these objectives. Guidelines
can serve an important function as they can assist different stakeholders
in understanding the practical details of how to exercise their rights and
discharge their obligations. However the effect of relegating much of the
content and process to soft law guidelines is that much is left to the discre-
fion of mining companies. The most important of these is undoubtedly the
requirement to consult with community members which is a pre-requisite
for a system that serves communities. In this regard, the MPRDA Regulations
compare unfavourably to the NEMA EIA Regulations, which contains a thor-
ough list of the information required in Environmental Impact Reports (“EIR")
and the programmes to be included in Environmental Management Pro-
grammes (“EMPR”).cli

5. The adequacy of the definitions for key concepts
5.1 Community

One of our findings is that definitions of the beneficiary community/s are not
always directly provided in SLPs. The most common approach is to locate a
mining company within a local municipality/s and/or a district municipality.
In a few instances, SLPs defined the community as all falling within a speci-
fied radius of the mine. The danger of this approach is that if drawn haphaz-
ardly, the line can split the community into those who fall on the right and



wrong side of the line. It can also mean some communities who fall within
several mines ‘radiuses’ benefit significantly over those who may be on the
periphery of these lines. The resultant socio-economic investment can then
be imbalanced within a region and more likely to be unsustainable when
the mines in a region close.

It is therefore worth evaluating whether the legal framework provides suffi-
cient guidance for mining companies to identify communities. The MPRDA
defines ‘community’ as ‘a coherent social group of persons with interests
or rights in a particular area of land which the members have or exercise
communally in ferms of an agreement, custom or law.’ The DMR Consulta-
fion Guidelines add the qualifier that communities are historically disadvan-
taged persons. While the definition of community is narrow and refers to cus-
fomary communities, there is a broader definition for ‘interested affected
persons’ that encompasses a wide range of stakeholders.

With regard to concepts as fluid and context-sensitive as ‘community’ and
‘inferested and affected parties’, it is important that legislation does not fall
info the trap of detailed one-size-fits-all formulations. What might improve
matters is, first, fo require more detailed reporting on community consulta-
fion and, second, for SLPs to expressly identify the particular groups of bene-
ficiaries for each programme and the reasons for selecting the beneficiaries.
It might also be useful to set out a toolkit for identifying the communities and
interested and affected parties for the purposes of the SLP and the bene-
ficiaries for the purpose of each programme. Such a toolkit would contain
the criteria for beneficiary communities, including proximity and impacts as
well as directions on how to identify communities. This could be a compo-
nent of a DMR toolkit on consultation with communities or be included in
amended SLP guidelines.

5.2 Labour sending areas

South Africa has a long history of a migrant labour system, in which many
of the workers on mines have been recruited from the historical homelands,
other provinces and neighbouring countries. These areas, such as the East-
ern Cape, contfinue to suffer from the loss of economically active people. It
is critical that SLPs contain programmes to benefit communities outside of
the mining area who contribute a significant proportion of their labour. Our
research found that there is often a failure to adequately define all the mao-
jor labour sending areas for permanent and contract workers.cv

It is notable that the concept of ‘labour sending areas’ is not defined in the
MPRDA or regulations. In the regulations, it is stated that the SLP must contain
infrastructure and poverty eradication programmes in the areas in which
the mine operates and in ‘major sending areas.’@ The 2010 SLP Guidelines
defines labour sending areas ‘as areas from which a majority of minework-
ers, both historical and current are or have been sourced.” An additional
source of confusion is that while the legislative framework is not clear about
this, there are two bases for defining the beneficiary community. The first is
based on direct impact of mining activities and this will be the local com-
munity defined in terms of proximity. The second is based on the areas from
which significant proportions of workers have been recruited. These may
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overlap when the majority or a significant proportion of workers are recruit-
ed from the area surrounding the operation but does not always do so.

While the regulations appear to treat labour sending areas as distinct from
the mining area, the guidelines do not view labour sending areas in opposi-
fion fo the concept of mining areas but instead include areas where workers
are recruited, regardless of whether it is in the mining area. It is not clear
whether ‘area’ refers to municipalities or cifies, fowns and villages. Further,
in many cases there will be no single area from where a majority of workers
are recruited. It would make more sense to indicate a lower percentage
threshold for constituting a major labour sending area as well as a more spe-
cific description of the areas that constitute labour sending areas. Another
significant issue relates to companies with major labour sending areas out-
side of South Africa. Though this is not expressly addressed in the regulations,
it would appear that labour sending communities outside of South Africa
would be eligible to benefit from LED initiatives.

5.3 Classification of LED projects

The MPRDA regulations divide LED programmes into infrastructure and
poverty eradication projects (the language of the regulations) while the
2010 SLP Guidelines alternately use the phrase ‘poverty eradication’ and
‘income generatfing’ to describe what appears to be the same type of
project. Sometimes ‘enterprise development’ is discussed as distinct from
these two programmes. In this case, the reason for the inconsistencies is fairly
clear: there is no definition in the regulations or even the guidelines of what
constitutes each category of LED project. Therefore clear definitions of the
main LED project types need to be provided in the Act or the regulations.

6. Clarity on level of detail of background information

The regulations and the 2004 SLP Guidelines, while requiring the LED section
fo be prefaced by social and economic background information (baseline
social and economic information), did not specify which information is to be
included. The 2010 SLP Guidelines represented a significant improvement
in that there is now an extensive list of the types of social and economic
information that the DMR would expect. However, as discussed elsewhere,
it would be preferable if these requirements would be contained in binding
regulations. There are also still imitations to the list in that information about
the historical formation of the relevant community/s and the organisational
dynamics of the community is not provided for.

7. Clarity on the process by which SLPs are compiled

7.1 Clarity on when feasibility studies must be undertaken

One of the findings discussed above was that most SLPs either did not discuss
feasibility analysis at all or stated that feasibility studies would be conducted
within the project life cycle. It is problematic to approve SLPs on the basis of
projects not based on any feasibility analysis. It should be noted that neither
the regulations nor even the guidelines provide an indication of when feasi-
bility studies should be conducted. This is a gap that should be closed in any
future regulatory reform.



7.2 Clarity on the parties to be consulted

It was found that few of the SLPs provided a clear indication of which com-
munities and inferested and affected persons / organisations were consuli-
ed. This can, in part, be atfributed to the lack of direction provided in the
MPRDA, Regulations and 2010 SLP Guidelines. The Act and/or the Regula-
fions should require that SLPs explain the organisations and sectors of the
community that were consulted in order to incentivise inclusive consultation.

7.3 Authorship of SLPs

It was observed that only a small minority of SLPs provided any information
about who the authors were. Typically the reader of an SLP is not provided
with any information about whether the SLP was designed ‘in house’, the
name of the consulting company, the name of the authors, their qualifi-
cations and the nature of their experience. This is not surprising because,
in contrast to ElAs, there is no express requirement in the regulatory frame-
work that information about the author must be included. Neither is there
guidance on what qudlifications and experience is required to be eligible
to design an SLP. Both need to be specified in the regulations and, in this,
the Department can draw on the requirements in the afore-mentioned EIA
regulations.cM

8. Clarity on the roles and responsibilities of local government

Given the role of municipalities in LED planning and the delivery of basic
services, it is crifical that a working relationship between municipalities and
mining companies that lasts throughout the mine life cycle is formed. This
co-operation is especially critical to the success of LED projects. An example
is that, where the mine commits to a housing project, municipal input will be
needed with regards to the water and sanitation requirements. However,
the legislation does not indicate the role of local government in designing
SLPs beyond requiring LED programmes to be in line with the municipal IDP.
Nor does it clarify the role of local government in implementing and moni-
foring SLPs. Clear roles and responsibilities are crucial fo the success of any
project that requires significant co-operation between role players. Failure
to closely regulate the interface between SLPs and IDPs risks allowing the
more powerful mining companies o override the priorities of the lesser re-
sourced municipalities.

9. The degree of provision for co-operative governance and
regional co-ordination

9.1 Co-operative governance

The successful fulfilment of SLPs does not only require collaboration between
companies and government, but also requires co-ordination between lo-
cal, provincial and national government and between departments and
agencies. For example, LED programmes involving the building of houses
will require approval by local and district municipalities and will need to be
overseen by the Department of Human Settlements and the DMR.
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There are therefore two forms of co-operative governance that must oc-
cur, first, vertical co-operative governance between the three spheres of
government and, second, horizontal co-operative governance between
different departments and agencies. While there is a constitutional and stat-
utory framework for vertical co-operative governance, there is no equivo-
lent framework for horizontal co-operative governance.<Vi The MPRDA and
regulations do not improve matters as they provide no guidance on the
relationship between government entities in the design and implementation
of SLPs.

9.2 Regional co-ordination

Itis vital that SLPs take aregional and cumulative perspective on the impact
of SLP initiatfives. Mining areas are organised by the location of mineral de-
posits. For example, the Western Limb of the Platinum belt (in the North West
Province) has attracted several mining companies. It is therefore arfificial to
view the impacts of each mine, with regards to mining activity and social
interventions, in isolation. For example, if several SLPs in an area already sig-
nificantly address educational infrastructure while ignoring roads, it makes
more sense for subsequent SLPs to focus on roads. Further, fransport and
other infrastructure need to be conceived as part of broader networks.

A finding of the research was that few SLPs evidenced an awareness of the
efforts of other mining companies operating in the same region. While the
IDP process should promote this co-ordination, it is not clear whether com-
panies are using this opportunity to engage in co-ordination. This, however,
is fo be expected due to companies’ position as competitors in a market
economy. Each company will want to take sole credit for initiatives to en-
hance their reputation instead of contributing fo a regional benefit strategy.
The default approach of companies will not likely be co-operation.

For this reason it is important to have a clear framework for promoting co-or-
dinatfion of efforts and a cumulative approach. This can be advanced by
clearer regulation of the role of companies in the IDP formulation process
and possible provisions for regional SLPs.
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10. Clarity on the role of traditional authorities

The role of tfraditional authorities is uncertain in the regulatory framework.
The power of fraditional authorities varies greatly from community fo com-
munity. Some traditional authorities play the role as gatekeepers for com-
munities in consultations with mining companies on issues such as communi-
ty benefit schemes and the disposal of community land fo allow mining. We
are, however, not in a posifion to provide concrete solutions to these issues
that require further study. We will address this substantively in the forthcom-
ing report on the implementation of the SLP system.

11. The problems with the amendment procedure

The only requirement for a company to amend its SLP is to obtain the consent
of the Minister.Vil There is therefore no application form for SLP amendments,
no requirement to specify reasons for amendments, no required supporfing
documents, no requirements for publicising amendments, and no right of
mine workers and communities to participate in the amendments process.
Amendments to SLPs can have a significant impact on the extent of the
benefits that communities and mine workers enjoy. If ministerial consent is
garnered, programmes can be significantly downscaled from those that
formed the basis for the granting of the mining right. For example, the prom-
ise of the electrification of 800 homes can be whittled down to 80 homes
without notifying the community. It is therefore important that those most
impacted by amendments to SLPs are afforded an opportunity to respond
tfo amendments before they are approved by the DMR.

There is evidence that this lack of a formalised and transparent procedure
for amendments is allowing for the dilution others and ourselves have iden-
fified as a risk. MTS observe that there is a pattern of failure of right holders
to conduct additional stakeholder consultation on revised projects.c* They
observe that this goes against the requirements of the legislafion, results in
‘disjointed’ SLPs and, most seriously, leads to the loss of frust amongst stake-
holders.c* As to the first of these, it is our hypothesis that, while non-consulta-
fion on amendments is certainly against the spirit of the law, the ambiguity
of the letter of the law enables this breach of the fransformative objectives
of the MPRDA and SLP system.

12. Inadequate provision for fransparency

12.1 SLP regulatory framework does not adequately promote access
to information

SLPs are designed to benefit workers and communities. Each SLP constitutes
the fulfilment of statutory obligations on companies to develop and imple-
ment projects in the public interest. Consequently the plans need to be pub-
lically available and easily accessed. Our experience in seeking to access
SLPs discussed earlier provides evidence that there are significant barriers in
accessing SLPs. The legislation needs to be assessed in the light of the culture
of secrecy that still pervades much of the private sector, of which CALS’ ex-
perience in obtaining the documents is just one example.
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Legislators should start from the assumption that a large proportion of min-
ing companies will not, of their own accord, provide these documents o
the public. Viewed from this perspective, it is unfortunate that there are no
positive obligations on the rights holder or the DMR to make SLPs publicly
available. In fact, neither the MPRDA nor the regulations state unambigu-
ously that SLPs are public documents. This should be rectified in any future
amendments to the MPRDA and regulations. SLPs should also, be included
by the DMR in their list of automatically available documents published in
terms of Section 15 of PAIA and this availability must be free from restrictions
regarding who can see the documents and which parts of the document
are included.

13. The sufficiency of parameters determining the financial
provision and scale of SLPs

For SLPs to achieve their objects of compensating stakeholders for negative
impacts and ensuring mining rights holders meaningfully contribute to the
development of the areas in which they operate, there need to be clear
parameters to ensure each SLP makes a commensurate contribution based
on impacts, needs and scale of operation.

The regulatory framework does not provide any guidance on, first, what
constitutes adequate commitments and second, what consfitutes an ade-
quate level of expenditure. Such a framework is important for ensuring small
companies are not invested with the same development obligations as larg-
er companies while ensuring all companies make a meaningful contribution
commensurate with the impact of their operations and their capacity.

There are a number of possible parameters that can be used to determine
the scale of SLP commitments and expenditure. First, projected furnover or
profit could be part of the consideration, given that an underlying aim of
the system is to ensure that workers and communities enjoy a greater share
of the benefits that are derived from the exiraction of minerals. A small
number of SLPs did state that the financial provision for SLPs was derived
from a specified percentage of before tax or after tax profits. The risk of this
approach is that unless prohibited in regulations, it could allow companies
fo easily justify cutting back on SLP expenditure. It is therefore important that
regulations clearly proscribe the reduction of SLP commitments due to lower
than projected profits.

The size of the parent company (i.e. wealth or value) is also a possible con-
sideration. It would seem to make sense that the required conftribution of a
company be informed in part by the capacity of the company to deliver.
Possibly the most important consideration, especially for members of affect-
ed communities not employed on the mine is the scale of the social, eco-
nomic and environmental impact. Impacts would encompass the severity
and the scope (how many affected) of the impacts. The number of workers
and their skills level is also an important consideration with regards to edu-
cation and fraining. In this regard, the gap between the skills of communi-
ty members and the requirements of the company may also need to be
bridged to maximise the creation of local jobs. Due to the differing objec-
fives advanced by each section of an SLP, it would be appropriate for the
weighting of such factors to vary.



As can be seen from this discussion, the determination of what constitutes
sufficient SLP undertakings is not a one-dimensional or mechanical exercise.
The decision on whether SLP commitments are sufficient should not, how-
ever, be left to the capricious exercise of unguided discretion given the im-
portance of the objectives served by the SLP system to people’s rights. In
Dawood, a leading case on discretion afforded by legislation, the Consti-
tutional Court held that ‘The legislature must take care when legislation is
drafted to limit the risk of an unconstitutional exercise of the discretionary
powers it confers.’e® There should be a multiple parameter rubric for assess-
ing sufficiency and the particular considerations that come into play. This
rubric should provide weighting of factors for the different sections of SLPs.

14. Transfer of public obligations to private bodies

At an even more fundamental level, the very decision to (partially) tfransfer
the state’s developmental responsibility o the private sector is a very signif-
icant step that requires critical assessment. The constant shiffing of devel-
opmental responsibility to the private sector is blurring the line between the
obligations of government entities and the private sector. As the Constitu-
fionally-mandated body responsible for LED, municipalities should be at the
forefront of all LED and planning decisions.<*i Municipalities must be involved
in all aspects of local development and ensure its alignment to municipal
IDPs. There seems to be an invariable uncertainty between companies and
local municipalities concerning the responsibility fo provide basic services in
mine affected communities. The main victims of this impasse between busi-
ness and government are communities who, as a result, are unable to hold
anyone to account and are left without guaranteed long-term investment.
SLPs should be required to expressly define the roles and responsibilities of alll
stakeholders in each project deliverable.

15. Sanctions and recourse

A central issue of implementation is the question of accountability. Where
accountability is absent, noble promises may go unmet. Accountability re-
quires that the state impose sanctions when companies fail to deliver on
their license obligations such as SLPs. While, in theory there are repercussions
for failure to deliver on SLP targets, in practice these seldom materialise.
The MPRDA does empower the Minister to revoke or withdraw licenses for
non-compliance with SLPs but we are aware of only two instances in which
a mining right was withdrawn partially as a result of the mine's non-compli-
ance with its SLP.¥ On the face of it, it would therefore appear that mining
companies are not being held accountable for their SLP commitments.

Part of the problem is that nowhere in the regulations or guidelines is it stat-
ed what level of fulflment of targets is considered non-compliance. For in-
stance, in our experience, a 60% achievement of a target is seen as ac-
ceptable while only a complete and systematic failure to realise the SLP
as a whole is regarded as non-compliance. This should therefore be rec-
fified in future amendments to the Act or Regulations. Another problem is
the absence in the Act and Regulations to specify recourse mechanisms for
workers and community members who are aggrieved with the manner in
which the SLP is implemented. Any amendments to the Act and Regulations
therefore need to provide for formal grievance mechanisms in relation o
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SLP commitments and which need to clearly specify both the structures and
the process.

16. Reporting

The quality of SLP reporting itself is an implementation rather than a design
issue, one that will be addressed in the forthcoming report on implemen-
tation. However, the incorporation of clear indicators of success into pro-
ject plans and the development of effective and reliable internal reporting
mechanisms is an issue of design that impacts on implementation.<* This is
vital fo ensure that the company itself can monitor its own progress and that
it is in a position to report accurately to all stakeholders and to government.
Accurate reporting is also a pre-condition for the DMR, communities, work-
ers and shareholders to hold companies accountable. Reports also need
fo be accessible to the public. Regulatfions should require that reports be
made publicly available and in appropriate formats and languages for the
relevant communifies. These formats include websites and areas accessible
fo communities, such as the office of the local municipality.



IX. Conclusions and
Recommendations

There is growing opposition amongst communities and workers throughout
South Africa and the Global South to the manner in which the benefits re-
sulting from mining are shared.®* This report forms part of a greater project
aimed at assessing whether the SLP system is succeeding in its stated ob-
jectives of ‘promot[ing] employment and advancling] the social and eco-
nomic welfare of all South Africans’, ‘contribut[ing] to the transformation of
the mining industry’ and ‘ensur[ing] that holders of mining rights contribute
towards the socio-economic development of the areas in which they are
operating’.*®i As the first stage in this process, this report documents the find-
ings resulting from the analysis of a sample of 50 SLPs to gain a sense of the
main issues and trends in relation to the quality and implementability of SLPs.

The overall thrust of our findings is that the regulatory system is not currently
producing SLPs that can effectively contribute towards the afore-mentioned
objectives. First, there was a lack of clarity and consistency in the definitions
of critical concepts such as community. Second, present laws and regula-
fions do not sufficiently regulate how SLPs are drawn up. In particular there
is an effective absence of a framework for public participation of commu-
nities in the compiling of SLPs. The result has been clearly apparent in the
failure of nearly all of the study sample SLPs to provide evidence of direct
consultation with communities and explain how this informs the content of
programmes. Further, this absence of clear participation requirements ex-
tends throughout the life cycle of SLPs. There is also a lack of sensitivity and
engagement with the local context, as illustrated by social and economic
background sections that are based purely on desktop research and often
with incomplete data sefts.

Consequently, a number of concrete interventions need to be made to en-
sure gaps are closed and the system is accountable to its inftended bene-
ficiaries, namely workers and communities. Many of these are legislative in
nature and include clearer provisions on participation, access to informa-
fion and a new framework which requires the agreement of all stakehold-
ers (including communities and workers) prior to approval. Other interven-
fions, however, can be achieved by communities in partnership with NGOs
and other civil society organisations. For example, CALS plans to develop a
toolkit to assist communities in planning engagement with companies and
government role players in the SLP process and to capacitate communities
to play an active role in monitoring compliance with SLP commitments that
is supplementary but not in conflict with government’s role.*®ii The urgency
of achieving social justice in the mining sector requires far-reaching change
in which communities and workers must be afforded the space to be cen-
tral participants.

1. Recommendations

In making recommendations a delicate balance needs to be struck be-
tween clear and firm parameters and the need for accommodating dif-

107



108

ences in mining impacts, projected output of the mine and the needs of
communities.

1.1 Require agreement with companies, communities and organised
labour as a condition for approval of SLPs

To be truly responsive to the needs of communities and workers, consulta-
fion is not sufficient. To increase the leverage of workers and communifies,
their agreement should be expressly required. This is not to suggest a move-
ment to a private law contractual approach. Instead once the required
agreement is reached on the SLP, it should be submitted to the DMR for
approval as a binding license condition as is presently required. What we
are suggesting is a hybrid approach that combines elements of communi-
ty benefit agreements with the regulatory oversight that characterises the
present SLP system. To ensure alignment between IDPs, community aspiro-
fions and SLPs, such agreements should be pursued as part of the annual
IDP review process.

1.2 Develop clear requirements for participation by workers and
communities throughout the SLP life cycle

The MPRDA and/or the regulations should clearly provide that both workers
and communities should play a continuous role in the formulation, imple-
mentation, monitoring and reporting, and amendment of SLPs as well as
during downscaling and closure. The Act, Regulations and Guidelines should
indicate the project stage at which consultation should commence. Future
forums, which currently include company management and worker repre-
sentatives, should be required to include community representatives as well.
Further, there should be an inclusive mulfi-stakeholder body to oversee the
implementation of the SLP throughout the project life cycle. All structures, in-
cluding the future forum should form part of an umbrella of multi-stakeholder
bodies, which collectively ensure oversight by the public over all aspects of
the mining operation with significant implications for the right of the pub-
lic. This umbrella structure can also serve the role of integrating social and
environmental considerations, especially at closure. The basic template for
such a structure already exists in the form of environmental monitoring com-
mittees (EMCs) which are increasingly being utilised by the DEA via license
conditions, especially in areas of environmental sensitivity, =

1.3 Require stakeholder map in SLPs

It is important that SLPs are fransparent regarding who the company con-
siders to be stakeholders for the purposes of consultation on the SLP. It is also
critical that a mapping of stakeholders should be done at the outset of the
community engagement process to ensure engagement is as inclusive as
possible. This should be presented in a usable and reader-friendly way such
as via a map of key stakeholders.

1.4 Require more detailed background information on the mining
operation

A prevailing theme of the findings was the limited background information in
SLPs and the impression created of a year-zero scenario. To correct this two



legislative interventions are required. First, the content for the background
fo the mining operation should move from guidelines to binding regulations.
Second, this list should be augmented to include information such as the
age of the mine, ownership history, present ownership structure, the status
of prior SLP commitments, the physical size of the mining operation and the
planned annual output.

1.5 Augment requirements for social and economic background
information and move from guidelines to binding regulations

While the social and economic background information provided for in the
2010 SLP Guidelines is quite thorough, not all of this information is always
found in SLPs. This information should set out in regulations so that complete
information is perceived as binding. This section could also be enhanced
through requiring information regarding the history of the community and
qualitative analysis as well as data.

1.6 Integrate environmental considerations into the section on
impacts of the mining operation

SLPs should be required to incorporate into the ‘impacts of the mining oper-
atfion’ sections, those impacts on the physical environment detected in the
EIA studies that have a clear and direct link to social and economic well-be-
ing. The required components of this section, including negative impacts
such as relocations of people and loss of agricultural land, should be spec-
ified in regulations rather than guidelines. Further, even when such impacts
are not foreseeable, the company should state that these impacts do not
apply to the operation.

1.7 Require the updating of social and economic background
information

To ensure SLPs are informed by up to date information, the updating of so-
cial and background information should be required, possibly before the
commencement of each 5 year SLP cycle.

1.8 Require complete information and clear targets before
approving SLPs

We observed a number of SLPs with missing information (including annex-
ures), unclear targets and targets with caveats. This renders SLPs more dif-
ficult to enforce and hampers accountability to communities and other
stakeholders. The DMR should exercise its power to refuse to approve SLPs
that exhibit these characteristics and should not issue mining rights fill the SLP
is satisfactory.

1.9 Insert local content requirements into HDP procurement
programmes

To ensure that HDP/BBBEE procurement targets serve as a mechanism for
stimulating the local economy, the next iteration of the Mining Charter and
the Guidelines should require targets for procurement of locally manufac-
tured goods and from local HDP/BBEEE suppliers.
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1.10 Greater detail on the correct process for amending SLPs

The MPRDA regulations should provide for a formal process for substantive
changes to SLP commitments as well as criteria guiding the Minister’s deci-
sion on whether an amendment is substanfive and whether it should be ap-
proved. There should be a form for applying for amendments of substance
and consultation with workers, communities and municipalities should be
required. If the recommendation for requiring the agreement of commu-
nifies and workers on the SLP were adopted, their agreement should also
be required for amendments. If approved, interested and affected parties
should be notified.

1.11 Greater clarity on the right of access to information in relation
to SLPs

The Act and the regulations should state in no uncertain terms that SLPs,
annual compliance reports and amendments are public documents that
cannoft be treated as confidential by mining companies. Further, compa-
nies should be required to publish SLPs on their websites and to lodge physi-
cal copies of SLPs in centres accessible o community members. SLPs should
also, be included by the DMR in their list of automatically available docu-
ments published in ferms of Section 15 of PAIA, and this availability must be
free from restrictions regarding who can see the documents and which parts
of the document are included. The Regulations should require a dissemina-
fion strategy for SLPs as part of a broader strategy for life cycle consultation.

1.12 Regulate consultants responsible for drawing up SLPs

It is vital that legislation effectively regulate who designs SLPs and the man-
ner in which this occurs. Legislation should provide guidance on the appro-
priate forms of expertise and experience that should be possessed by the
project lead and the team responsible for drafting the SLP. Each SLP should,
as is the case for ElAs, be required to provide the name of the author, their
affiliation, their qualifications and experience as well as an affirmation of their
independence and compliance with ethical standards. Their core ethical
obligations should be defined in regulations. Further, SLP consultants should
be required to join the body for environmental assessment practitioners or
a new body should be created. It is vital that membership of either body
is a requirement for working as an SLP consultant. Further, there should be
a programme of compulsory training for SLP consultants that would include
community engagement, gender and race awareness, developmental
economics and social justice and constitutionalism. "

1.13 Training and qualifications for officials assessing SLPs

Those regulating these documents receive a certain standard of fraining
and require certain experience and/or qualifications as they will ultimately
be the drivers in the ramped up regulatory machine around SLPs and re-
ally need to have the appropriate understanding to achieve the required
results. This fraining must include an approach to communication charac-
terised by sincerity and simplicity and a receptiveness to the different forms
of language communities use to describe their social and physical environ-
ment.



1.14 Provide guidance for co-operative governance and the
regional co-ordination of stakeholders

The MPRDA and/or regulations should set out the processes of consulta-
fion and agreements between mining companies and government au-
thorities, especially between mining companies and municipalities. Further,
SLPs should provide mechanisms to ensure regional co-ordination between
mining companies, municipalities, communities and stakeholders in mining
nodes where there are multiple mining projects anticipated. One way to do
so would be to expressly incorporate SLP planning info the IDP process. IDPs,
it must be remembered, constitute the overarching plan for development
in the area. To ensure that communities are at the centre of this process, a
possible approach would be to require alignment of the timing and process-
es of annual IDP reviews with community consultation on SLPs. Community
consultation on SLPs would, therefore, become an integral part of the IDP
process.

1.15 Clearer definitions of key concepts

Our finding was that a number of concepts were used inconsistently across
SLPs. These included labour sending areas, communities and beneficiaries.
More attention needs to be paid to these specific concepts as the failure to
do so is to the defriment of the beneficiaries.

1.16 Clarify the role of contractors

The legislation should specify the role of confractor companies in relation 1o
SLP programmes.

1.17 Develop framework for determining contribution of
companies to various SLP initiatives

There needs to be more transparency regarding the parameters for deter-
mining what constitutes a sufficient level of investment in the various com-
ponents of SLPs for a particular project. This framework would have to factor
in sector, wealth of rights holder (and/or holding company) as well as pro-
jections regarding the size of workforce, output and impacts. The weighting
of these factors would need to vary between the sections of the SLP as each
of these focuses on achieving different objectives.

1.18 Designers of SLP factor in inflation

We recommend that all SLPs explain how financial provisions for each pro-
ject factors in inflafion in order to reassure stakeholders that this is taken into
account in project planning.

1.19 Measures to address underspending on SLP commitments

A significant problem raised by government officials is that companies fre-
qguently underspend on their SLP financial provisons. It is not clear that these
surpluses are channelled back info the community. Measures should there-
fore be put in place to deter underspending and ensure communities and
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workers receive the benefit of the entire SLP financial provision. An example
of a possible measure would be requiring all monies not spent to be chan-
nelled info LED programmes in local municipalities IDPs. Harsher and more
stringent regulations are required to act as sanctions for underspending as
these commitments need to be directed to mine community and workers'
development and returned into the company fiscus.

1.20 Develop SLP toolkit for communities

From our engagement with communities it appears that levels of knowledge
regarding the contents and process of the SLP system are uneven. Without
this knowledge, communities’ level of participation in the SLP system will be
low. Capacitation of communities is therefore critical. Before any mining
rights are approved, communities should be invited to rights and SLP train-
ing. Civil society can contribute to this effort through developing a toolkit for
communities that explains their rights, the questions to ask at public consul-
fation meetings, and the processes to follow for commenting on SLPs and for
following up on compliance.

1.21 Industry wide toolkit for mining companies

Standardisation of the quality of SLPs might also be served if key role players
develop an industry wide template document, which can assist smaller, less
experienced and less resourced mining companies.

1.22 Establish funds for capacitation of communities and for
portable skills training

It can be safely assumed that companies do not have an incentive for ei-
ther capacitating communities to improve their bargaining position with the
company nor training workers for other jobs. A possible solution would in-
volve the establishment of funds, in which companies and government con-
fribute to achieve both aims. There have already been calls from civil so-
ciety and communities for a fund to be set up to provide communities with
access to mining and environment related expertise which could include
local economic development specialists. A fund for training communities
in fransferable skills so that they are employable post-mining is also a possi-
bility. A common syllabus could be developed that draws on pedagogical
approaches that enable knowledge production by communities.

2. Going forward: Where to next for this project?

This report represents the first instalment of a broader SLP project concerned
with identifying the effectiveness of the SLP system in design and implemen-
fation and, on the basis of our findings, proposing inferventions to address
the redlities of mine-affected communities. We hope to provide all role play-
ers with recommendations on how to use their sphere of influence to im-
prove the system or work towards a better system. This report has identified
common flaws in the design of SLPs and linked these to deficiencies in the
regulatory system. Following the publication of this report, we will engage
with stakeholders including communities, the DMR and companies on the
findings and recommendations. These engagements and formal interviews



will lay the foundation for the next phase of our project, which will examine
the implementation of the system. We will also consult communities on the
changes they would like to see in the SLP system, and in order to develop a
generally applicable toolkit for communities seeking to participate in SLPs.
Finally we intend to synthesise all our findings and recommendations, includ-
ing the recommendations by community members, info a comprehensive
report on the design and implementation of the SLP system. At the end of
this project we hope fo disseminate our findings to the main role players for
their consideration.

20 years following the attainment of democracy, social justice in the mining
sector remains an unmet promise. Across South Africa, workers and commu-
nities are mobilising in response to the slow pace of change. Bold and swift
measures to break the cycle of inequality are both a constitutional impera-
five and a necessity for the sustainability of the mining sector.

113



114

Endnotes

I B Meyersfeld ‘Myth of Mining’ (unpublished manuscript) 2.

i Premier, Western Cape v President of the Republic of South Africa and Another
1999 (3) SA 657 at para 58.

i M Legassick ‘Capital accumulation and violence' (1974) 3 Economy and Violence
253; H Wolpe ‘Capitalism and cheap labour-power in South Africa: From segregation
to apartheid’ (1972) 1 Economy and Society 425.

v bid.

v The most influential example was the Congress Alliance’s Freedom Charter, the
document that remains the African National Congress's (ANC) guiding document
which declared that ‘The mineral wealth beneath the soil, the Banks and monopoly
industry shall be fransferred to the ownership of the people as a whole. The lasting
health impacts of mining are illustrated by the class action by mine workers suffering
from silicosis and the dependents of miners who died of the disease.

I For an account of the process by which the MPRDA was developed and the think-
ing of government and the mining industry see FT Cawood ‘The Mineral and Petrole-
um Resources Development Act of 2002: A paradigm shift in mineral policy in South
Africa’ Journal of the SAIMM (January/February 2004) 53.

Vi Section 1 (a) of the Constitution (founding provisions).

Vi The environmental right is contained in Section 24 of the Constitution. The so-
cio-economic rights compirise: the rights to housing (Section 26); healthcare, food
and water and social security (Section 27) ; rights of children (Section 28); and the
right to education (Section 29).

*x Act No. 28 of 2002.

* This is the term used in the MPRDA. The MPRDA Regulations and SLP Guidelines refer
to historically disadvantaged South Africans (HDSAs).

X This shows inconsistency in the law, between the MPRDA's approach of historically
disadvantaged persons and the approach in the MPRDA regulations and Charter
which limits the concept to South Africans.

i Required by Sections 46 (b) and 46 (b) of the MPRDA Regulations respectively.

4 Section 20 (d) of the Mineral and Petroleum Resources Development Amendment
Bill expressly provides for a review of the SLP every 5 years. This bill was, however, re-
ferred back to the National Council of Provinces in January 2015. Its future remains
uncertain.

¥ NCOP Question for oral reply No. 178 Advance Notice No: CO582E. Date of Publi-
cationin Internal Question Paper: 19 October 2015. Internal Question paper Number:
37.

x Workability will need to be determined from a number of angles including the
communities needs and objectives and the implementation capacities of mining
companies. These factors will be discussed at length later in this report.

i Act No. 2 of 2000.

wi The forms for PAIA requests are contained in the PAIA Regulations though some
government departments have made departmental versions of the forms. GN.R 223
as amended by GN. R. 187, GN. R. 1244 and GN. R. 466.

wii For example, the PAIA Civil Society Network, in its shadow report of 2014, found
that 56.5% of the public sector requests and 50% of private company requests by
civil society organisations recorded by its members were either refused outright or
deemed refusals.PAIA provides that the failure to take a decision within the specified
time constitutes a deemed refusal of arequest in ferms of the Act. Section 27 (public
bodies) and 58 (private bodies) of PAIA.

% Section 50 (1) (a) read with Section 52 (3) (d) of PAIA.

* There is, however, no basis in PAIA for this distinction between public (listed) and
private companies. The distinction is between public (i.e. state or quasi-state bodies)
and private bodies (i.e. all private sector bodies whether JSE listed or not).

I Mining sites are typically located on properties already owned and which are



cally farms, albeit not always operational as such.

“i This understanding of fransformation is drawn from that of Albertyn and Goldblatt
(1998), which was endorsed by the third Chief Justice under the democratic dispen-
sation, Justice Pius Langa (Langa CJ, 2006). C Albertyn and B. Goldblatt ‘Facing the
challenge of transformation: Difficulties in the developmentof an indigenous jurispru-
dence of equality’ (1998) 14 South African Journal on Human Rights 248 ; Langa CJ
‘Transformative constitutionalism.’ (2006) 17 Stellenbosch Law Review 351.

Xii These are set out in section 2 of the MPRDA.

» The Problems of the Social and Labour Plan (SLP) ‘System’ within the Mining
Sector in South Africa Managing Transformation Solutions (Pty) Ltd (MTS) Affidavit to
Marikana Commission of Inquiry 9.

> |bid at 9.

i Sections 23 (1) (e) and (1) (h) of the MPRDA. Note that if the triggering conditions
are satisfied, the MPRDA provides that the Minister must issue a mining right.

i 24 (3) (c) and 25 (2) (f) of the MPRDA respectively.

i Section 25 (2) (h) of the MPRDA.

% GN R. 527 of 2004. Section 40 of the Regulations addresses the application of the
provisions. Section 41 identifies the objectives of the SLP system. Section 42 sets out
the process for submitting the SLP as part of the mining right application. Section 43
provides that the SLP is valid until the issuing of a closure certificate. Section 44 states
that rights holders require the consent of the Minister to amendments and variations
to the SLP. Section 45 provides that annual SLP reports must be to the relevant Re-
gional Manager. Section 46 provides a succinct descriptfion of the required content
of SLPs.

»x This, it must be noted , is the second iteration of the guidelines. The original, 2004,
guidelines were, however, far less detailed and did not add much fo the regulations.
For this reason, the 2004 SLP guidelines will not be discussed in detail for the purposes
of this study.

i The required content of SLPs will be addressed below.

i No. 53 of 2003.

il MTS (note xxiv above) at 17.

v |bid at 12. National Development Plan 2030: Our future - make it work, 15 August
2012.

v Act No. 32 of 2000. IDPs are regulated by Chapter 5 of the Municipal Systems Act.
o Act No. 16 of 2003.

ot MTS (note xxiv above) at 13.

it 1bid at 13; National Spatial Planning Perspective, 2006.

i MTS (note xxiv above)13.

4 lbid.

A bid.

X 46 (d) of the Regulations and Section 5 of the 2010 SLP Guidelines.

Adit MTS (note xxiv above) 22.

v lbid at 22-23.

“ NEDLAC is ‘...a representative and consensus-seeking body' comprised of gov-
ernment, organised labour and organised business which aims fo ‘reach agree-
ment through negotiation and discussion.” NEDLAC Founding Declaration. http://
new.nedlac.org.za/wp-content/uploads/2015/09/Founding-documents-and-proto-
cols-20151.pdf The guidelines in question are the Social Plan Guidelines, 1999.

Wi nstitute of Directors in Southern Africa (2009) ‘King Code of Governance Princi-
ples’ (King Ill).

Wi MTS (note xxiv above) 14.

xlviii |b|d

X Section 7 (2) (f) of Schedule Il ‘Transitional Arrangements’ to the MPRDA.

' This has become though there is no express reference to a five year SLP cycle in the
MPRDA and current regulations. The 2010 SLP Guidelines however provides for 5 year
periods in ifs project plan templates.

i Section 25 (2) (h) of the MPRDA.

i-Section 47 (1) (b) read with Section 25 (1) (f) of the MPRDA.

i Convert into flow diagram.

115



116

v Adapted from MTS (note xxiv above) Table 2: Summary of prescribed contents of
an SLP and core objectives per section

M ‘Labour sending areas’ is the term used in the Regulations and Guidelines to refer
to the areas from where workers are recruited, including but not confined to, the
mining area.

M- Whilst left out of the 2010 SLP Guidelines, the preferential procurement require-
ments of the SLP remain a core focus of DMR in adjudicating SLP submissions and AR
progress.

M This section is based on the research of Nkhosivile Shongwe, an intern at CALS.

Mi - The United Nations Development Programme (UNDP) defines the global south
as ‘developing countries that are located primarily in the Southern Hemisphere.’
http://ssc.undp.org/content/dam/ssc/documents/exhibition_triangular/SSCExPost-
erl.pdf . The Global North refers to the wealthiest countries which are primarily, but
not exclusively, located in the Northern Hemisphere.

x Sections 23 (1) (e) , 23 (1) (h) and 24 (3) (c) of the MPRDA.

% Ramsey Hart, MiningWatch Canada and Dawn Hoogeveen ‘Infroduction to the
Legal Framework for Mining in Canada’ (2012) available at: http://www.mining-
watch.ca/article/introduction-legal-framework-mining-canada .

¥ lbid.

¥ Nigerian Mineral and Mining Act of 2007

Wi Ciaran O'Faircheallaigh & Tony Corbett ‘Indigenous participation in environmen-
tal management of mining projects: The role of negotiated agreements’ (2005) 14
Environmental Politics 634.

Xv: 2010 SLP Guidelines.

% Part IV Section 18 of the Papua New-Guinea Mining Act (1992).

¥i The Papua New Guinea Mining Policy, Part 6 (4) (a).

xi Part VIl Section 155 of the Papua New Guinea Mining Act

Xii The World Bank Mining Communities Development Agreements: Practical Experi-
ences and Field Studies (2010) 39.

¥ Martin Macintyre ‘Modernity, Gender and Mining: Experiences from Papua New
Guinea’ in Kuntala Lahiri-Dutt (ed) Gendering the field: towards sustainable liveli-
hoods for mining in mining communities (2011;

% Ruth Tene Natsa ‘Enforcing CDA will enhance Devt in Host Mining communities’
the Leadership 20 November 2014.

i bid.

%i Natsa (2014); The World Bank (2010) 48.

ki The World Bank (2010) 22, 24 ,46.

biv- MTS (note xxiv above) 42-43.

% Integrated Development Plans are regulated by Chapter 5 of the Municipal Sys-
tems Act.

i MTS (note xxiv above) 42.

booii - Ibid at 43.

i Section 23 (1) (c) of the MPRDA; (note xxiv above) at 39.

i Section 24 (3) (c) of the MPRDA; MTS (note xxiv above) 39.

bx Section 25 (2) (h) of the MPRDA; MTS(note xxiv above) 40.

oi - Section 102 of the MPRDA read with Section 44 of the MPRDA Regulations; MTS
Consulting (note xxiv above) at 40.

boiit MTS (note xxiv above) 40.

booiit |oid at 52.

bootv - |bid at 52.

o See DMR's Strategic Plans and Annual Reports as cited in MTS (xxiv above) 41.
i MTS (note xxiv above) 49.

Ixxxvii |b|d

booviit MTS (note xxiv above) 40.

oix Sections 10 and 22 (4) of the MPRDA.

X MTS (note xxiv above) 41.

e bid.

i bid.

xii |n terms of Section 93, Section 47 and Section 93 (b) (i) of the MPRDA respectively.



MTS (note xxiv above) 41.

v The first case involved the cancellation of Central Rand Gold’s mining right in
September 2011 due to non-compliance with the SLP, mining works programme
and EMPR. The company approached the High Court fo set aside this order and
an agreement was reached with the DMR by which the DMR would not oppose
the relief sought. SENS Announcement: Cenfral Rand Gold Limited — Review and
Setting Aside of Decision to Cancel (12 December 2011). http://www.moneyweb.
co.za/mny_sens/crd-central-rand-gold-limited-review-and-setting-aside-of-deci-
sion-to-cancel/. The second case related to Glencore’s optimum mine. The reason
for the DMR’s suspension of mining rights on 3 August 2015 related to the manner in
which retfrenchment was conducted. The Minister stated that these refrenchments
had been conducted inhumanely and confrary to legal requirements, including the
companies’ SLP. However 4 days later, following an agreement with the DMR, its li-
cence was re-instated. The Company stated that it had safisfied the DMR that it had
complied with the legal provisions applicable to retrenchment and all conditions of
its mining right. South Africa Reinstates Glencore’s Optimum Coal License Bloomberg
Business (7 August 2015).
http://www.bloomberg.com/news/articles/2015-08-07/south-africa-lifts-suspension-
of-glencore-opfimum-s-mine-license.

v MTS (notfe xxiv above) 41.

i Jpid.

Vi |bid at 43-44. While the evidence for this first report is primarily the texts in the SLP
sample rather than field research on developments at the coalface, we have been
informed by the findings in the MTS report and have read the SLP texts in part with
a view o assessing whether they contain symptoms of the issues highlighted by this
report. We will accordingly, for example, examine whether SLPs tend to discuss the
SLPs of other mining companies and disclose any efforts at co-ordination.

Vi MTS also envisage such a role for communites. At 43-44.

i |bid at 43.

¢ Organised labour refers collectively to the tfrade unions in the South African mining
sector.

¢ MTS (notfe xxiv above) 45.

cit Ibid.

cit 1bid.

v loid at 44-45.

e Bakgafla-Ba-Kgafela Communal Property Association v Bakgatla-Ba-Kgafela Trib-
al Authority and Others 2015 (6) SA 32 (CC).

v bid paras 12 - 16.

o |bid paras 51-52.

@i |bid para 30.

¢ Premier of the Eastern Cape and others v Ntamo and others 2015 (4) All SA 107
(ECB).

< |bid paras 80-83.

& MTS (note xxiv above) 82.

& pid.

i oid at 45-47.

v pbid at 84.

v Ibid at 0.

i See discussion by MTS (note xxiv) 24.

i Where there are no outstanding commitments, this should also be stated in the
SLP text.

i Required in terms of Section 46 (a) of the MPRDA Regulations.

¥ The social impact assessment is a required component of environmental impact
assessments that must be conducted under both the MPRDA and NEMA before a
mining right and environmental authorisation can be granted. It examines the fore-
seeable positive and negative social impacts of mining. Appendix 3 Section 2 (c) of
the 2014 NEMA EIA Regulations.

o This frend was also noticed in the SLP affidavit by MTS at 24.

i The EIA Regulations require social and economic impacts to be included. Na-

117



118

fional Environmental Management Act Environmental Impact Assessment Regula-
fions, 2014GN. R. 982 (2014 NEMA EIA Regulations). The MPRDA Regulations, which
governed environmental impacts of mining until December 2014 also required that
EIAs and Environmental Management Programmes (EMPRs) addressed social and
economic impacts.

i This is mentioned by MTS (note xxiv above). At 24.

i Act No. 107 of 1998.

v The National Water Act defines the reserve as ‘the water required to protect
the aquatic ecosystems as well as the essential needs of individuals served by the
resource. Preamble to Part lll of the National Water Act No. 36 of 1998.

v 46 (c)(iii) of the MPRDA Regulations.

i 471 (c) of the MPRDA Regulations.

il Power mapping is a graphic representation of relationships, networks / influence.
ot Section 15 of PAIA requires competent Ministers to annually publish a list of the
documents within their department for which no access to information request is
required to obtain access.

i |t must be noted that Section 45 (b) of PAIA does provide that access to arecord
may be refused if ‘the work involved in processing the request would substantially
andunreasonably divert the resources of the public body.’ It is, however, the burden
of the public body to show that processing the requrest involves a diversion of re-
sources that is unsubstantial and unreasonable. This did not apply to our request as
access had already been granted by the department.

o http://portal.samradonline.co.za/forms/login.aspx2éReturnUrl=%2fdefault.aspx.
i MTS (note xxiv above) 57.

i MTS (note xxiv above) 35.

exiit - While against the interests of mining companies such training is crucial in pre-
venting the creation of joblessness and poverty post-mining.

v MTS (note xxiv above) 36.

v bid at 53.

o Although EAPASA is not functioning satisfactorily, in part due to delays in Minis-
terial recognition as a mandatory body akin to the Law Society or the Health Profes-
sionals Council of South Africa, a binding professional body remains a promising way
of regulating practitioners that has worked in a number of sectors.

oot MTS (note xxiv above) 36-37.

oot MTS (note xxiv above) 61-62.

oxix|oid 59.

X |bid 58.

X bid.

cxlii |b|d

it And which are state responsibilities under the South African Constitution.

v MTS (note xxiv above) 59.

v pid.

cxlvi |b|d

oM The ‘plan’ being the SLP.

i Section 3 (2) of the MPRDA Regulations.

oix Section 3 (3) of the MPRDA Regulations.

c The 2014 EIA Regulations require that the public participation process ‘...provide
access to all information that reasonably has or may have the potential to influence
any decision with regard to an application unless access to that information is pro-
tected by law...". Further every environmental authorisation must contain a require-
ment that the environmental authorisation, any reports, and ay plans be available
for inspection and copying as well as on the website of the right holder (if the holder
has a website). Sections 40 (2) and 26 (h) of the 2014 EIA Regulations respectively.

i Since December 2014, the environmental impacts of mining is to be regulated
under NEMA albeit with the DMR as the competent authority.

cli MTS (note xxiv above) 24.

cli NEMA EIA Regulations 2006, 2010 and 2014.

v This was also a finding of the expert affidavit in the Marikana Commission of En-
quiry. MTS (note xxiv above) 55.



v 46 (c)(iii) of the MPRDA Regulations.

oV Section 13 of the 2014 NEMA EIA Regulations sets out requirements for environ-
mental assessment practitioners (EAPs) and specialists. These include independence,
expertise in conducting ElAs or specialist studies and the requirement that their work
be conducted in an objective (impartial manner). Section 14 setfs out processes for
the disqualification of EAPS. All reports submitted to the DEA must contain details of
the EAP who prepared their report and their expertise (‘including a curriculum vitae).
GN. R. 982.

evi The Constitutional framework for co-operative governance is set out in Sections
40-41 of the Constitution though co-operative governance informs the overall design
for the three spheres of government. The Natfional Executive is addressed in Chapter
5, Provinces in Chapter 6 and Local Government in Chapter 7. Co-operative gov-
ernance is given further content by legislation most notably by the framework act
for co-operative governance, the Intergovernmental Relations Framework Act No.
13 of 2005.

evi Section 102 of the MPRDA read with Section 44 of the MPRDA Regulations.

ik MTS (note xxiv above) 62-63.

- MTS (note xxiv above) 63.

X For example, the PAIA Civil Society Network, in its shadow report of 2014, found
that of the PAIA requests to the private sector recorded in which the timeframe for
response had expired, 50% were either express refusals or deemed refusals. PAIA Civil
Society Network Shadow Report 2014 9.

X Dawood and Another v Minister of Home Affairs and Others ; Shalabi and Another
v Minister of Home Affairs and Others ; Thomas and Another v Minister of Home Affairs
and Others 2000 (3) SA 936 at para 48.

i Section 153 (a) of the Constitution read with Schedule 4 part B. and Schedule 5
part B.

v The first case involved the cancellation of Central Rand Gold’s mining right in
September 2011 due to non-compliance with the SLP, mining works programme and
EMPR. The company approached the High Court fo set aside this order and an
agreement was reached with the DMR by which the DMR would not oppose the
relief sought. http://www.moneyweb.co.za/mny_sens/crd-central-rand-gold-lim-
ited-review-and-setting-aside-of-decision-to-cancel/ The second case related to
Glencore’s optimum mine. The reason for the DMR's suspension of mining rights on 3
August 2015 related to the manner in which retrenchment was conducted. The Min-
ister stated that these retfrenchments had been conducted inhumanely and contra-
ry o legal requirements, including the companies’ SLP. However 4 days later, follow-
ing an agreement with the DMR, its licence was re-instated. The Company stated
that it had satisfied the DMR that it had complied with the legal provisions applicable
to retrenchment and all conditions of its mining right. ‘South Africa reinstates Glen-
core's Optimum Coal License’ (7 August 2015). http://www.bloomberg.com/news/
articles/2015-08-07 /south-africa-lifts-suspension-of-glencore-optimum-s-mine-license
ek MTS (note xxiv above) 69.

i There has been a growing mobilisation as manifested in the emergence of new
codlitions of mine-affected communities, protest action and proposals for systemic
change. In South Africa, networks to co-ordinate the efforts of mine-affected com-
munities, most notably the Mining Environmental Justice Community Network of
South Africa (MEJCON-SA) and Mining Communities United in Action (MACUA). A
coalition of mine-affected communities and NGOs (the MPRDA Coalition) produced
the Berea Declaration of 26 March 2015. This declaratfion called for a new mining
dispensation characterised by, among other hallmarks, free prior and informed con-
sent before any mining activity, for a greater proportion of mining revenue to be
channelled into local economic development and an end to the secrecy in the
mining sector.

cki Regulation 41 of the MPRDA Regulations.

i In the landmark AMSA v VEJA judgment, in which a community environmental
justice organisation sought access to a large steel manufacturer’'s masterplan for ad-
dressing pollution, the SCA (Navsa J) held that: ‘Itis clear, therefore, in accordance
with international frends,[6] and constitutional values and norms, that our legislature
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has recognised, in the field of environmental protection, inter alia the importance
of consultation and interaction with the public. After all, environmental degrada-
tion affects us all. One might rightly speak of collaborative corporate governance in
relation to the environment.” Company Secretary of Arcelormittal South Africa and
Another v Vaal Environmental Justice Alliance 2015 (1) SA 515 (SCA).

e The environmental authorisation for the Vele Colliery, which is near the Mapungu-
bwe Cultural Landscape, one of the world's most significant World Heritage Sites, for
example required the establishment of an EMC and sub-committees.

e This draws on the approach to communication put forward by Victor Munnik in
discussions around knowledge and power in environmental management.
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