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Chapter 15: Environmental Justice for Communities



Environmental justice requires the equitable sharing of the benefits
and the burdens arising from the development of the environment
and the participation of the communities who stand to be affected
in any development decisions. CALS and its civil society partners are
concerned about strong evidence of severe environmental injustic-
es in the extractive sector. While mining brings with it severe costs
to health and well-being, the bulk of profits leaves the communities
where the mine operates. Mining is also increasingly occurring in the
former homelands, where many people are dependent on the integri-
ty of the land for subsistence.

Against this backdrop, this chapter ex-
plores the question of whether deci-
sions made around the development
of Mapungubwe and the manner in
which mining has occurred meets the
standard of environmental justice for
the descendents of Mapungubwe

As we have shown, a point of commonality amongst the descendents
of Mapungubwe is a deeply-held view that they have a status that is
distinct from other stakeholders and which needs to be respected by
government, the private sector and all role players in the area. Com-
munity representatives have contrasted the often-transient relation-
ship of some other stakeholders to the area and the permanent and
spiritual connection of descendents. In particular, they assert their
right to be included in all decision-making in relation to the develop-
ment of the World Heritage Site and its surroundings.

There is increasing support for the position taken by the descendants
in international, regional and domestic law. The General Assembly
Declaration on the Rights of Indigenous Peoples, which had the sup-
port of a majority of states including South Africa, contains a number
of principles supporting the rights of indigenous communities with
links to Mapungubwe.™ These principles include that, first, ‘Indige-
nous people... have the right to maintain, protect and have access in
privacy to their religious and cultural sites’ and, second, that ‘Indige-
nous peoples have the right to determine and develop priorities and
strategies for the development or use of their lands or territories and
other resources.”®

The African Charter on Human and Peoples Rights (Banjul Charter)
proclaims ‘All peoples shall have the right to their economic, social
and cultural development with due regard to their freedom and identi-
ty and in the equal enjoyment of the common heritage of mankind.”®'
In the Enderois case, the African Commission on Human and People’s
rights interpreted this as requiring participation of indigenous com-
munities in the decision-making regarding developments affecting
the communities’ land."®?

The South African Constitution protects the rights of ‘cultural, linguis-
tic and religious communities’ to ‘enjoy their culture, practice their
religion and use their language.”®* South African law also recognis-
es the need to enable communities historically disadvantaged due to
racial discrimination to participate in mining."®* The MPRDA accords
communities who own land the right to apply for a 5 year preferent
right to prospect or mine as long as a prospecting or mining right has
not already been granted in respect of the land.”®> The Constitutional
Court’s judgment in the Bengwenyama case linked the preferent right
to this transformative aim."¢
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The Court held that, where a prospecting right application might have
the effect of disentitling a community of its right to apply for a pref-
erential right, the DMR has a duty to inform the relevant community
and provide it with an opportunity to make representations before a
prospecting right is awarded.™ In conclusion, South African, as well
as international law, is increasingly supportive of the descendents’ po-
sition.

BARRIERS TO COMMUNITY PARTICIPATION IN
ENVIRONMENTAL GOVERNANCE

Community representatives from a range of different groups have
frequently conveyed to CALS their frustration at feeling like specta-
tors as decisions affecting the future of Mapungubwe are made. Why,
despite legislation requiring public participation, do so many feel dis-
empowered? A full answer, grounded in extensive empirical research
lies outside the scope of this chapter. However, we do have some
suggestions, derived from our experience representing the Coalition
in participation processes, our discussions with clients and our broad-
erinstitutional experience partnering with communities and engaging
with the private sector and government.

Most fundamentally, there seems to be an assumption by many
government officials and mining companies that only the scientific,
technical and financial knowledge they employ is relevant to envi-
ronmental decision-making. The detailed experiential knowledge
communities have of the characteristics of their environment is often
not taken into account. This form of elitism also manifests in multi-
stakeholder forums like the EMC, which are resistant to direct com-
munity membership.

Second, there is the view by many mining companies that participation
is a regulatory hurdle to be overcome with the least effort necessary.
As a consequence, notice for consultations is often inadequate, a nar-
row set of stakeholders are often invited, meetings are not always
at venues or times which are accessible, limited space is provided for
community members to raise comments and ask questions, minutes
taken leave out the most difficult questions and records of consulta-
tions fail to adequately respond to those questions that are captured.
Further, meetings are often in English regardless of the vernacular
of the community. The narrowness of consultation often means that
many community members only become aware of the mine once the
mining right has been issued.

Third, the descendants of Mapungubwe are highly dispersed on ac-
count of centuries of population migration and dispossession under
colonialism and apartheid. This has contributed towards fragmenta-
tion within groups. The significant distances, coupled with the limited
financial resources of most community members and the poor infra-
structure in northern Limpopo, have rendered regular communica-
tion and contact difficult.

COMMUNITY EXCHANGE AND
RIGHTS EDUCATION

At the heart of the unequal experience of mining lies a power imbal-
ance. The engagement between communities and mining companies
often resembles a battle of David and Goliath. Companies have ready
access to a team of lawyers, a dedicated press office to influence the
public debate and the resources to build and maintain relationships
with government decision-makers. Communities often cannot afford
legal representation and will certainly not have a dedicated press of-
fice. Members of small rural communities may have to travel far to



reach government officials. The social distance between middle class
government officials and communities often means that community
members’ representations are not given due consideration. Further,
the culture of secrecy in the mining sector means that it is very diffi-
cult for the public to access the information possessed by mining com-
panies regarding the project and the actual environmental impacts of
their activites. This includes access to technical experts required to
analyse this highly specialised information. The result of these assy-
metries of knowledge and resources is that the conditions of a true
contract — equality of arms and access to the same information — are
not typically present in engagements between mining companies and
communities.

Many of the disparities of resources behind these power dynamics are
difficult to change. However, there is considerable scope for reducing
the asymmetries of knowledge that keep communities on the back
foot. Itis for this reason that CALS has begun to facilitate communi-
ty exchanges and ‘know your rights’ workshops. The essence of the
community exchanges in the mining setting has been to link commu-
nities soon to, or beginning to, experience the impacts of prospecting
and mining with communities who have had a long experience living
next to and engaging with a mining company. This can facilitate an ex-
change of insights into the impacts of mining, strategies for engaging
with companies and with government regulators and success stories
to inspire soon-to-be-affected communities. It also has the potential
advantage of limiting the intermediary role often occupied by NGOs.

The most visceral manner in which to convey the impacts of mining,
however, is actually to view an operational or post-closure mine site,
where the damage to the landscape is often clearly visible. Akey com-
ponent of the programme has therefore been for the already-affect-
ed community to take the soon-to-be-affected community on a site
visit. The other core component, rights training, entails CALS sharing

its knowledge about the law governing mining and the environment
and the legal processes and remedies available to the community. The
focus of these rights training workshops is determined in prior consul-
tations with the communities involved, thereby ensuring that they are
applicable to the circumstances of the community. For example, one
of the communities participating in an exchange requested us to in-
form them about the options available to communities whose homes
were damaged by on-site blasting by mining companies.

To enliven the workshops and make them more interactive, we have
also made use of film. CALS, in collaboration with GreenHouse Films,
produced an animated clip set in a small town in Limpopo, on the im-
pacts of mining, environmental rights and the avenues of recourse
available to communities experiencing or about to experience the im-
pacts of mining.'®

CALS has hosted two exchanges to date in Limpopo. We have been
struck by the sense of commonality that, over the course of activities,
emerges between members of different communities, most of whom
have never met before. The use of multimedia has been effective in
encouraging participation, as participants have related to the peo-
ple and situations represented. The biggest success of the exchange
programmes, however, has been that the Mudimeli community, who
have participated in both exchanges, have already organised and held
an exchange on their own initiative.
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Like the closely related principle of environmental justice, inclusive
development refers both to the process by which development oc-
curs (who makes the decisions about how development occurs) and
the outcome of development (who benefits from development).
Inclusive development entails engaging with the nature of develop-
ment and the reason for development. The capabilities approach to
development, formulated by economist Amartya Sen and philosopher
Martha Nussbaum, provides a rich account. The goal of development
is, on this account, to expand the capabilities of people, that is, ‘what
people are actually able to do and be.”"®?

Development is therefore not an end
in and of itself but valuable insofar as
it creates conditions in which each per-
son is able to reach their full potential
in the many realms that define the hu-
man experience

For this to be a reality, all must be able to live in an environment con-
ducive to health and well-being, and must have access to a basket of
essential goods including food, water, adequate housing, health care,
quality education and decent work. This requires that the benefits of
economic growth be equitably shared. In every economic sector, the
contributions of all participants, including workers, management, in-
vestors and the state should be recognised and benefits should be
shared. In the South African context, the continued economic lega-
cy of apartheid, which has resulted in the preponderance of wealth
and decision-making power in the hands of a white and male minority,
needs to be addressed to achieve inclusive development.

Inclusive development aims to reconfigure how development takes
place. If the benefits of development are to be shared by all, individu-
als and communities should have an opportunity to play a meaningful
role in the design and implementation of development projects that
are intended to directly or indirectly benefit them.

Participation reflects the Constitutional values of dignity and equality
and the right to administrative justice.”® In the absence of inclusive
decision-making and implementation, development cannot reflect
the needs, values and interests of people affected. In South Africa,
thereis along legacy of exclusive decision-making by government and
by company management. This is not unique to South Africa but is
heightened due to the colonial and apartheid systems of economic
production.

South Africa is a relatively rare case of a country in which inclusive
development is not a mere ideal but is instead required by the highest
law in the land which is founded on a transformative and egalitarian
vision. Equality is both a founding value of the Constitution and a right
in the Bill of Rights. As acknowledged by the Constitutional Court, the
form of equality protected is substantive equality.

Whereas formal equality requires identical treatment of everyone,
substantive equality requires different treatment where necessary to
achieve equality in fact. It is concerned with impact not merely with
the form conduct takes. The Constitution gives effect to substantive
equality through, for example, enshrining rights to an environment
not harmful to health and well-being and to socio-economic goods
and services including food and water, housing, healthcare and edu-
cation.”" Inclusive development is thus required by both the values of
the Constitution and provisions of the Bill of Rights.
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UNDERSTANDING COMMUNITY NEEDS AND
CONCERNS

10 PROCESS REQUIREMENTS FOR INCLUSIVE MINING DEVELOPMENT

FORMATION OF FORUMS WHERE COMMUNITY,
COMPANY AND REGULATORS CAN EXCHANGE
CONCERNS AND SUGGESTIONS

ACCORDING COMMUNITY NEEDS AND THEIR
CONCERNS A SIGNIFICANT WEIGHT AT ALL
STAGES OF THE PROJECT LIFE CYCLE INCLUDING
LICENSING

CLEAR, FRANK AND REGULAR COMMUNICA-
TION AND PROACTIVE DISCLOSURE OF ALL IN-
FORMATION AND DATA SETS MATERIALTO THE
COMMUNITY’S RIGHTS

UNDERSTANDING THE HISTORY AND SOCIO-
POLITICAL CLIMATE OF AFFECTED COMMUNI-
TIES

ACKNOWLEDGING AND TAKING INTO ACCOUNT
DIFFERENT FORMS OF KNOWLEDGE WITHIN
THE COMMUNITY

ENGAGING WITH A WIDE RANGE OF COMMU-
NITY STAKEHOLDERS INSTEAD OF FOCUSING
CONSULTATIONS ONLY ON TRADITIONAL AU-
THORITIES

DEVELOPING PROCEDURES THAT PROVIDE RE-
COURSE FOR ISSUES OR CONCERNS RELATING
TO INCORRECT CONSULTATION

RESPONDING TO COMMENTS AND CONCERNS
FROM COMMUNITIES AND OTHER STAKEHOLD-
ERS IN A ROBUST AND SUBSTANTIVE MANNER

FOSTERING COHESION BETWEEN COMMUNI-
TIES DURING CONSULTATION PROCESSES



IS MINING DEVELOPMENT ALWAYS INCLUSIVE?

Mining companies will justify their projects on the basis that this will
contribute to local and national economic development. In particular,
claims are often made about the direct and indirect jobs that will be
created in the municipality in which the mine falls. Mining is clearly
a form of development that brings significant benefits including job
creation and the generation of tax revenue. Inclusive development, as
required by the Constitution, however demands that we ask further
questions: who enjoys the bulk of mineral wealth, and do all crucial
stakeholders derive benefits commensurate with their contribution?
What kind of jobs are created? Do they provide decent working con-
ditions and wages for all> How permanent are they? And, if they are
temporary, do employees acquire transferable skills?

There are five key role players whose contribution is required for a pri-
vate sector mining industry. First, the mining companies are required
to raise capital for and co-ordinate the mining process. Second inves-
tors or financial institutions are required to fund these projects that
involve the investment of much capital before returns are realised.
Third, the workers are required to do the actual work of removing the
mineral from the ground. Fourth, the state is required to authorise
and regulate mining in the interests of the people. Finally, it is mine-
affected communities whose buy-in is required for a successful pro-
ject. Thereis a body of evidence that some of these role players, name-
ly communities and workers, are not realising benefits commensurate
with their contribution.”” Communities are largely experiencing the
negative environmental impacts of mining. In practice, a limited share
of jobs created by the mining company go to the affected community.
Meanwhile, as sectors such as platinum move to increased mechani-
sation, the number of personnel required decreases significantly.

For example, while CoAL projected that it would create 826 perma-
nent jobs at Vele Colliery, it appears that even prior to the retrench-
ments as a result of the cessation of production at Vele Colliery, only
342 people were employed on the project.” Following the retrench-
ments, Vele only had a staff of 49 employees while 138 employees
were redeployed to other CoAL projects.

The National Development Plan (NDP) identifies mining as a key pillar
in the establishment of South Africa as a global industrial and eco-
nomic heavyweight. The overarching imperative of the NDP is to en-
sure accelerated economic growth, in order to create jobs and, in turn,
reduce poverty levels. While, the longer term vision is of a low-carbon
economy, in the short-to-medium term, the extractives industry is to
remain a key driver of economic growth and source of power. While
the NDP advocates active citizenship and acknowledges the need for
the sector to decrease its environmental footprint, it does very little
to address the deeply rooted inequalities and power disparities that
remain features of the mining landscape.

The absence of a concerted will, at a legislative and policy level, to ad-
dress these inequalities is likely to result in the reproduction of these
inequalities as new areas, including the Waterberg in Limpopo, are
opened to mining. Further, some of the pieces of legislation enacted
to advance the NDP, most notably the Infrastructure Development
Act, provide for significantly tightened timeframes for environmen-
tal impact assessments and community consultation.” This is likely
to further reduce the scope for communities to have an input into
decisions regarding economic development and environmental man-
agement.
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The Save Mapungubwe Coalition campaign has been a journey of
learning and discovery for all involved. In the course of the campaign,
participants gained significant knowledge on wide-ranging areas from
coalition-building and maintenance and running media campaigns on
environmental justice issues, to negotiating with mining companies.
We hope that this book allows the reader to explore the intricacies of
the Mapungubwe campaign, highlighting the systemic issues facing
the environmental and mining sectors in South Africa.

The Mapungubwe case study is likely to become increasingly relevant
in the coming years as the Province of Limpopo comes under growing
pressure from mining companies. The co-existence of valuable eco-
systems, water scarcity, rich mineral deposits and irreplaceable herit-
age create conflicts of rival visions of development and land use plan-
ning. The national government’s drive to accelerate economic growth
to achieve the goals outlined in the National Development Plan will
further pressurise the delicate balance between these conflicting im-
peritives.'”

If open cast mining can be allowed to occur near the site of one of the
most important kingdoms of the African continent, then the integrity
of no place should be taken for granted. To prevent the worst-case
scenario materialising, effective and durable civil society campaigns,
effective co-operative governance, meaningful public participation
processes and responsiveness of mining companies to the needs and
interests of communities are all required.

At the centre of these efforts is the need for a strong and diverse coa-
lition. As argued in this book, the formation of civil society coalitions
can overcome some of the challenges of resources, capacity and ex-
pertise when civil society organisations stand unified against large
companies. The formation and durability of the Coalition, despite ge-
ographical distance and the evolution of strategy, has been a consid-
erable achievement.

The Mapungubwe story is both a tes-
timony to the difficulty of preventing
mining from occurring in ecologically
sensitive areas and the multitude of
possibilities for holding mining com-
panies to their obligations

Litigation is one of the options available to the public seeking to chal-
lenge mining conduct detrimental to their environmental rights. The
decision on whether to litigate must be made in light of the particu-
lar objectives that one is seeking to advance. It is more effective in
achieving some sorts of outcomes than others. It is better suited to
compelling or prohibiting conduct narrowly defined or taking a deci-
sion than achieving complex and inherently discretionary aims. In the
mining setting it is more suited to overturning a licence than compel
ling meaningful, as opposed to merely formal, compliance with envi-
ronmental law.

This book has shown how considerable pressure can be brought to
bear on companies through creative and consistent advocacy using a
diverse range of media including film and social media as well as the
print media. In the event the mine is not stopped through litigation,
or if this is not the goal of the campaign, negotiations with the min-
ing company offer a potential means of achieving changed behaviour
from the company. This is especially true if there is a credible threat
of litigation against the company that provides a disincentive for fail-
ing to take the negotiations seriously. However, unless there is the
requisite will and good faith from all levels of the company structure,
negotiations are unlikely to yield an implementable agreement.

v
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Participation in multistakeholder compliance monitoring bodies is an-
other mechanism for ensuring that, once the mine has been author-
ised and established, mining companies comply meaningfully with
their legal obligations with respect to the environmental rights of the
public. The success of these bodies depends on clear and thought-
through terms of reference, active participation by civil society, trans-
parency and good faith by all parties involved.

The book also highlights some challenges in co-operative governance.
In particular, it explores the lack of alignment in legislation governing
international and domestic heritage, environment, water and mining.
Fortunately, the legislature has initiated the alignment of the latter
three corresponding pieces of legislation. The governance gaps and
inconsistencies highlighted in the Mapungubwe case study also sug-
gest that the absence of a framework for co-operative governance
between departments might be one of the contributing factors to the
lack of a concerted response to the threat to Mapungubwe posed by
mining. There is therefore a need both for alignment of the particu-
lar legislation discussed and a parliamentary review of the system of
co-operative governance in South Africa. The impacts of mining are
especially profound for the descendent communities of Mapungub-
we including Ga-machete, Leshiba, Vhangona, Lemba and Tshivhula.
However, several of these communities have endeavoured unsuc-
cessfully to be included in the decision-making around Mapungubwe.
This, and the sidelining of mine-affected communities more broadly,
runs contrary to the principles of environmental justice.

The model of mining community exchanges and rights training, by fa-
cilitating legal literacy, the sharing of lessons and the development
of solidarity between communities has great potential to capacitate
them to negotiate with mining companies on a more equal footing.
An encouraging sign is that the exchange model is beginning to gain
traction amongst communities in Limpopo.

As you have read the accounts of the protagonists in the Mapungu-
bwe story, you will notice that they are not all in agreement. This is,
in part, a reflection of the diversity of the Coalition which embodies
the constitutional vision of a society ‘united in our diversity’ and is the
source of its vibrancy. Each person fashions their heritage from their
cultural inheritance, social position and individuality, and therefore
understandings of heritage are always contested. This is especially the
case in a highly pluralistic society such as South Africa. It is therefore
to be expected that amongst the champions of Mapungubwe there
will be strong and sometimes contrasting views about its meaning
and how it should be managed.

The Mapungubwe story would be unrecognisable without the Co-
alition. The incredible journey we have travelled together has been
buoyed by the incomparable support, respect for diverse views and
generous sharing of expertise that has been displayed by the Coali-
tion as a collective and by each of its members.

It is equally no exaggeration to state that this book would be unrec-
ognisable without the input of the Coalition. Only a multiplicity of per-
spectives can do justice to the complexity of the story of Mapungu-
bwe and the Coalition campaign. Generously lending their time and
their expertise, members have, through their contributions, ensured
that the Coalition in all its glorious diversity speaks through this text.

It has been a privilege to work with such passionate, generous and
knowledgeable people during this campaign. CALS has learnt more
than we ever imagined going in and we thank you. We hope that the
lessons of Mapungubwe can be put to good use by anyone interested
in realising the continued promise of sustainable development and an
environment not harmful to health or wellbeing.
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4 The assumption that ‘development’ and ‘the environment’ are entirely severable is contrary to jurisprudence of the Constitutional Court, which, as cited
above, recognised that economic development in the long run requires a sound environmental base. Fuel Retailers case (op cit) para 44.

49 Section 3 (1) of the Heritage Resources Act.

5 Section 27 (1) of the Heritage Resources Act.

' Section 13 of the Heritage Resources Act.

2 Section 13 (1) (b) of the Heritage Resources Act.

3 Section13 (1) (e) of the Heritage Resources Act.

4+ Section 8 (1) of the Heritage Resources Act.

5 Section 8 (1) of the Heritage Resources Act.

¢ Section 8 (3) of the Heritage Resources Act.

7 Section 8 (4) of the Heritage Resources Act.

8 Section 8 (6) (a) of the Heritage Resources Act.

59 The Minister responsible for art and culture issues criteria by which this competence is assessed, including an assessment of the staff, expertise and ad-
ministrative systems available to perform the appropriate tasks.
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60 Section 8 (6) (b) of the Heritage Resources Act.

&' Section 38 (1) (b) of NEMPAA.

6 See: https://www.environment.gov.za/statutorybodies/sanparks.

& |bid.

64 Section 55 of NEMPAA. In Government Notice No. 71 of 30 January 2009 (GN 31832) the Mapungubwe Cultural Landscape was declared as a World Herit-
age Site in terms of the World Heritage Convention Act No. 49 of 1999, and delegated specified powers of management to SANParks.

® The types of protected areas are listed in Section 9 of NEMPAA. Apart from World Heritage Sites and National Parks discussed above, the list includes
nature reserves, protected environments, marine protected areas, protected forest areas, and mountain catchment areas.

% Section 55 (1) (@) of NEMPAA.

¢7 Buffer zones are part of international best practice and constitute a transition zone between the core heritage site and the surrounding area for the pur-
pose of regulating economic activity. The World Heritage Committee of United Nations Educational, Scientific and Cultural Organisation (UNESCO), which
held its 38th Session in Doha, Qatar, from 15-25 June 2014, approved a revised buffer zone. It should be noted that Capricorn Municipality is not included in
this buffer zone. However, due to this report being grounded in our historical experience, its inclusion here is warranted.

% These respective responsibilities are allocated by Sections 84 (1) (a), (e) and (m) of the Municipal Structures Act.

69 Section 27 of the Local Government: Municipal Systems Act No. 32 of 2000.

7° Local Government: Municipal Structures Act No. 117 of 1998.

7" Adjustment of functions is regulated by Section 85 of the Municipal Structures Act.

7> Amendment of Notices Establishing District Municipalities and Local Municipalities in terms of Sections 16 and 85 of the Local Government: Municipal
Structures Act. Limpopo Provincial Notice. No. 5 of 2003. PG No. 878.

7> The outcome and procedural dimensions have been distilled from the various understandings discussed in the literature. For analyses of environmental
justice movements and differing conceptions of its aims see: R. J. Lazarus ‘Pursuing “environmental justice”: The distributional effects of environmental pro-
tection’ (1992-1993) 87 North Western University Law Review 787; S Forster ‘Justice from the Ground Up: Distributive Inequities, Grassroots Resistance, and
the Transformative Politics of the Environmental Justice Movement’ 1998 86 California Law Review 775; H. Stacy ‘Environmental justice and transformative
law in South Africa and some cross-jurisdictional notes about Australia, the United States and Canada’ 1999 Acta Juridica 36.

74 Stacey, H., ‘Environmental justice and transformative law in South African and some cross-jurisdictional notes about Australia, the United States and Can-
ada’ (1999) 36 Acta Juridica 36-70.

75 See: K. Morrow ‘Rio +20, the Green Economy and Re-orientating sustainable development’ 14 Environmental Law Review 279; United Nations Conference
on Environment and Development Rio de Janerio, Brazil, 3 to 14 June 1992 AGENDA 21 http://sustainabledevelopment.un.org/content/documents/Agen-
da21.pdf;

‘Resolution adopted by the General Assembly on 27 July 2012 The Future We Want’ 280-281; A/RES/66/288 http://daccess-dds-ny.un.org/doc/UNDOC/GEN/
N11/476/10/PDF/N1147610.pdf?OpenElement.

76 Ibid.

77 Section 8 (2) of the Constitution.
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78 Section 7 (2) of the Promotion of Administrative Justice (PAJA) Act No. 3 of 2000 requires litigants to exhaust internal remedies before approaching the
superior courts for judicial review of the decision. This requirement is re-iterated in section 96 of the MPRDA.

79 At para 8.1. of Mapungubwe Action Group’s Mining Right Appeal.

8o At para 8.2 of MAG’s Mining Right Appeal.

8 |bid at para 8.3.

8 Section 39 of the MPRDA. These impacts to be identified include including water, biodiversity, dust and noise and social aspects.

8 Notice of Appeal in terms of Section 96(1) of the Mineral and Petroleum Resources Development Act 28 of 2002 (EMP notice of appeal) Executive Sum-
mary.

8 EMP notice of appeal paras 57-51.

8 The Water Tribunal is an independent body created in terms of Chapter 15 (sections 146-150) of the NWA to hear appeals against the decisions in terms of
this act by responsible authorities, agencies and water management institutions this Act.

8 Affidavit in Support of the Notice of Appeal in terms of section 148 (1) (f) of the National Water Act No. 36 of 1998 (Water Appeal).

8 Para 106 of the Water Appeal.

8 The National Water Act defines ‘the reserve’ as ‘the quantity and quality of water required:

(a) to satisfy basic human needs by securing a basic water supply, as prescribed under the Water Services Act, 1997 (Act No. 108 of 1997)

(b) to protect aquatic ecosystems in order to secure ecologically sustainable development and use of the relevant water resource.’

A serious flaw in the studies was that the basic human needs component of the reserve was determined on the basis of inaccurate apartheid-era population
data. Para 106.1 of the Water Appeal.

8 This ground was based on inter alia an inadequate assessment of the background water quality. Water Appeal paras 226-235.

% 106.16 of the Water Appeal.

" The submissions and annexures alone for the Mining Right and EMP appeals numbered 10 files.

92 CoAL, for example, appointed a multi-national law firm, who briefed two teams of counsel.

% See: www.savemapungubwe.org.za

9 ‘Announcement: Interaction with the Department of Environmental Affairs’ (6 August 2010).

9% Share price tale generated at www.coalofafrica.com/investors-and-media/share-price-information

% This was evidenced by the comments submitted by the DEA to the DMR in the course of the mining right application process.

%7 The MoU was essentially an agreement to negotiate, while the MoA would contain all the details of the mutually agreed licences that were necessary.

%8 Clause 4 of the MoU.

99 Clause 4 of the MoU.

190 Clause 4c of the MoU. The meaning of EMCs will be explained below.

0t Centre for Applied Legal Studies ‘Changing Corporate Behaviour: The Mapungubwe Case Study’ (February 2014). Available at http://www.wits.ac.za/
academic/clm/law/cals/newcalssite/16867/environment.html.

192 Coking coal, also known as metallurgical coal is one of the key inputs for the production of steel as its make-up maximises the productivity of blast fur-
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naces due to its capability of generating extreme heat. It is for this reason the most valuable form of coal. World Coal Association website. www.worldcoal.
coal/uses-of-coal/coal-steel/.

93 ‘An offtake agreement’ refers to an agreement by a power producer to buy fuel from a particular supplier.

04 “ele-linked coal-fired power station placed on hold’ (2 July 2010) Creamer Media’s Engineering News.

5 ‘CoAL reports another Loss’ Fin24 (5 March 2013).

16 These civil society groups included MAG, EWT and ASAPA.

7 This conception is discussed and critiqued by Cock J. Cock The War against Ourselves: Nature, Power and Justice 48-49.

8 As Ncgobo J remarked in the Fuel Retailers case, the leading South African authority on sustainable development ‘development cannot subsist on a
deteriorating environmental base.” Fuel Retailers Association of Southern Africa v Director General Environmental Management, Department of Agriculture,
Conservation and Environment, Mpumalanga Province and 11 Others 2007 (6) SA (4) (CC) para 44.

9 For an example of this labelling see the remarks by ex-CoAL Chief Executive John Wallington on his experience with the Coalition: ‘l went right out of my
way to engage with them... | was disappointed because, in my view, the path these NGOs followed is not sustainable. If they do not find a way to engage
honestly in finding a balance between their cause and economic development then | believe they will become increasingly irrelevant.” ‘Coal of Africa: Les-
sons Learnt’ Financial Mail (12 July 2013).

"o S, Peté et al, Civil Procedure: A Practical Guide (2005) 440.

" Who are consequently unable to represent their interests and assert their rights.

" |ssues pertaining to civil society partnerships with communtiies are addressed in depth in CALS’ Community Enagement Policy. Centre for Applied Legal
Studies ‘Community Engagement Policy’ (April 2014). Available at http://www.wits.ac.za/files/bilsp_792903001405415704.pdf.

"3 ASAPA being an organisation whose entire membership consisted of specialists.

"4 Paper for New York Law School Workshop on ‘Constitutional Rights, Judicial Independence and the Transition to Democracy: Twenty Years of South
African Constitutionalism,” November 13-16, 2014

" The Centre for Environmental Rights (www.cer.org.za) is a non-profit legal advocacy organisation and law clinic based in Cape Town, South Africa that
works to advance the realisation of environmental rights in South Africa.

"6 Since May 2014, this department is known as the Department of Water and Sanitation.

"7 Outcome 10, one of the service delivery outcomes committed to by national government in 2010, contains a specific target relating to identifying areas for
declaration as no-go areas for mining. Initially, a task team was set up to look at the issue of mining rights in environmentally sensitive areas (http://mg.co.
za/article/2010-07-01-environmental-probe-for-dodgy-mining-rights) but nothing came of this task team.

"8 http://www.farmersweekly.co.za/article.aspx?id=10874&h=CoAL-to-start-mining-in-Mapungubwe

"9 http://mg.co.za/article/2011-07-20-emotions-must-be-set-aside-in-mapungubwe-decision

20 http://mg.co.za/article/2011-09-02-mapungubwe-mining-goahead

' As at date of writing, no confirmation has been received that the annexures to the agreement have in fact been signed.

22 http://www.bdlive.co.za/business/mining/2013/10/16/retrenchments-follow-as-coal-closes-vele-mine-in-limpopo

3 http://mg.co.za/article/2011-09-02-mapungubwe-mining-goahead
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24 The Mapungubwe Cultural Landscape was inscribed on the United Nations Education, Scientific and Cultural Organization’s (UNESCO) World Heritage
ance/wgi2007/). Cited in L. J. Kotze ‘Environmental Governance’ in L. J. Kotze & A. Patterson Environmental Compliance and Enforcement in South Africa:
Legal Perspectives (2009) at 105.

25 World Bank Governance Matters 2007: Worldwide Governance Indicators, 1996 — 2006 (available at http://o-info.worldbank.org.innopac.wits.ac.za/gov-
ernance/wgi2007/). Cited in L. J. Kotze ‘Environmental Governance’ in L. J. Kotze & A. Patterson Environmental Compliance and Enforcement in South Afri-
ca: Legal Perspectives (2009) at 105.

126 Commission for Global Governance Our Global Neighbourhood (1995) at 2. Cited in Kotze & Patterson (op cit) at 104-105.

27 Section 1 of the Constitution (‘Founding values’).

28 Writers from the New Haven school of international legal theory, for example H. D. Lasswell define public policy as ‘a projected program of goals values,
and practices.” R. Huang ‘On the Nature of Public Policy’ (2002) 1 (3-4) Chinese Public Administration Review 275.

29 Sections 40 (1), 43, 85 (2),125, 151 of the Constitution.

3° Premier, Western Cape v President of the Republic of South Africa 1999 (3) SA 657 (CC) at para 58.

' |bid.

32 UNESCO has defined outstanding universal value as: ‘cultural and/or natural significance which is so exceptional as to transcend national boundaries
and to be of common importance for present and future generations of all humanity. As such, the permanent protection of this heritage is of the highest
importance to the international community as a whole.” Paragraph 49 of the World Heritage Convention Guidelines (2011).

33 Article 5 of World Heritage Convention.

34 Section 1 (xiii) read with Section 6.

35 Section 3 of the Heritage Resources Act.

3¢ SAHRA is an agency of the Department of Arts and Culture invested with the identification and management of South Africa’s heritage resources.

37 Defined as ‘a study of the biophysical and socio-cultural systems of a geographically defined area to reveal where specific land uses may best be practiced
and to offer performance standards for maintaining appropriate use of such land. Regulation 1 (1) of the EMF Regulations. GN No. R.547 in GG 33306 of 18
June 2010.

38 |n fact the respective consultants assigned the task of running the two processes had not even spoken to each other until the Coalition introduced them
to each other. This fragmentation and silo mentality might be an inherent risk of using consultants who, not invested with any original or statutory powers,
will, tend to prefer to construe their mandates in a narrow manner.

39 Rooted in the tensions between the imperatives of rapid economic development and long-term environmental sustainability.

“° World Heritage Convention Guidelines (2011), Clauses 103-107.

" GN No. R.547 in GG 33306 of 18 June 2010. Promulgated in terms of Sections 24 (5) and 44 of NEMA.

> EMF Regulations (op cit) Reg 1 (1).

43 There is provision for EMFs to be initiated by other parties but these EMFs, have a lessor status: They ‘may’ be taken into account. Regulation 5 (3).

44 Nor protected areas for that matter.

5 Part 2 of the National Water Act and Part 5 of the National Water Act.
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4% In the coming year amendments to the MPRDA and NEMA shall bring alignment between the two acts through bringing environmental management in
a form of holistic environmental governance, may contribute to direct reform initiatives on a sustainable path. L. J. Kotzé ‘improving Unsustainable Environ-
mental Governance in South Africa: The Case for Holistic Governance’ (2006) 9 PEJL 99 75-118. http://www.nwu.ac.za/webfm_send/11502.

' The problem of fragmentation has been acknowledged in environmental governance literature. See, for example, this passage by Kotze: ‘...fragmenta-
tion of the environmental governance effort leads to unsustainable results in terms of effective and adequate service-delivery by government. Integration,
or a form of holistic environmental governance, may contribute to direct reform initiatives on a sustainable path. L. J. Kotzé ‘improving Unsustainable Envi-
ronmental Governance in South Africa: The Case for Holistic Governance’ (2006) 9 PEJL 99 75-118. http://www.nwu.ac.za/webfm_send/11502.

1“8 Act 13 of 2005.

49 Section 35 of IGRFA.

150 Section 42 of IGRFA.

' S Woolman & T Roux ‘Co-operative Government & Intergovernmental relations’ in S. Woolman & M. Bishop (eds) Constitutional Law of South Africa
(2002) 14. Ibid 45-46.

52 |bid at 51-52.

3 Section 42 of NEMPAA.

54 Section 42 (2) (d) and (f) of NEMPAA.

55 National Treasure Estimates of National Expenditure for 2014: Department of Water Affairs at 22; National Treasure Estimates of National Expenditure for
2014: Department of Environmental Affairs at14.

¢ This statement applies equally to other areas of governance.

7 By which is meant substantially the same geographical area. Of course, the precise boundaries of the buffer zone might differ from the prospective EMF.
This, as stated under the heading ‘alignment of spatial planning tools’ is presently the situation at Mapungubwe for the reason that the EMF was initiated
in terms of buffer zone boundaries that were in the process of being — and have since been - revised.

58 DEAT, Environmental Monitoring Committees (EMCs), Integrated Environmental Management Information Series 21(2005), Department of Environmen-
tal Affairs and Tourism , Pretoria at 5.

%9 UN General Assembly, United Nations Declaration on the Rights of Indigenous Peoples: resolution / adopted by the General Assembly, 2 October 2007,
A/RES/61/29. Voting record http://unbisnet.un.org:8080/ipac20/ipac.jsp?profile=voting&index=.VM&term=ares61295.

o Article 12: ‘Indigenous peoples have the right to manifest, practise, develop and teach their spiritual and religious traditions, customs and ceremonies;
the right to maintain, protect, and have access in privacy to their religious and cultural sites; the right to the use and control of their ceremonial objects; and
the right to the repatriation of their human remains.’

Article 23: ‘Indigenous peoples have the right to determine and develop priorities and strategies for exercising their right to development. In particular, in-
digenous peoples have the right to be actively involved in developing and determining health, housing and other economic and social programmes affecting
them and, as far as possible, to administer such programmes through their own institutions.’

" Organization of African Unity (OAU), African Charter on Human and Peoples’ Rights (‘Banjul Charter’), 27 June 1981, CAB/LEG/67/3. Article 22 (1).

©2 Centre for Minority Rights Development (Kenya) and Minority Rights Group International on behalf of Endorois Welfare Council v Kenya 276 [ 2003.
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163 Section 31 of the Constitution.

%4 The objects of the MPRDA include to ‘promote equitable access to the nation’s mineral and petroleum resources to all the people of South Africa’ and to
‘substantially and meaningfully expand opportunities for historically disadvantaged persons, including women, to enter the mineral and petroleum indus-
tries and to benefit from the exploitation of the nation’s mineral and petroleum resources’. Section 2 (c) and (d) of the MPRDA.

165 Section 104 of the MPRDA.

%6 Bengwenyama Minerals (Pty) Ltd and Others v Genorah Resources (Pty) Ltd. and Others (2011 (4) SA 113 (CC) at para 72.

7 1bid at para 73.

'8 This clip can be accessed on the CALS website. http://www.wits.ac.za/academic/cim/law/cals/newcalssite/16867/environment.htm.

%9 Martha C. Nussbaum ‘Capabilities as Fundamental Entitlements: Sen and Social Justice’ Feminist Economics (2003) 33.

7°. See Benchmarks Foundation ‘Policy Gap 6: A review of Platinum Mining in the Bojanala District of the North West Province, a Participatory Action Re-
search Approach’ (Benchmarks Foundation Gap 6 Report) (2012).

7" Act No. 23 of 2014. The Act provides for a shortened approval timeframe for projects designated as Strategic Integrated Projects (SIPs). Schedule 1 of the
Act provides that a mine may be designated as a SIP by the Presidential Infrastructure Coordinating Commission.

72 Op cit.
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